
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION

No.  5:06-HC-2195-BR

UNITED STATES OF AMERICA, )
)

Petitioner, ) GOVERNMENT’S CONSOLIDATED 
) RESPONSE TO RESPONDENT’S FIRST

v. ) AND SECOND MOTIONS TO DISMISS  
) PETITION FOR 18 U.S.C. § 4248 

GRAYDON EARL COMSTOCK, JR. ) HEARING
Register Number 09056-031, )

)
Respondent. )

The United States of America, by and through the United States Attorney for the Eastern

District of North Carolina, hereby submits this Consolidated Response to Respondent’s First and

Second Motions to Dismiss Petition for 18 U.S.C. § 4248 Hearing.  

I.  STATEMENT OF THE CASE

On November 2, 2006, the government filed, with respect to Respondent Graydon

Comstock # 09056-031, a Certification of a Sexually Dangerous Person pursuant to the civil

commitment provisions of the Adam Walsh Child Protection and Safety Act of 2006 (“Act”),

Pub. Law No. 109-248, § 302, 120 Stat. 587, 620 (2006)(codified at 18 U.S.C. § 4248).  On

February 15, 2007, Respondent, through counsel, filed a “Motion to Dismiss Petition for 18

U.S.C. § 4248 Hearing,” wherein Respondent raises several constitutional challenges to the

statute.  First, Respondent challenges Congress’ authority to promulgate section 4248, claiming

that it is not authorized to do so under the Constitution’s Commerce Clause.  Second,

Respondent cites the Due Process Clause, contending that the Act is constitutionally overbroad

on its face, and raises Equal Protection concerns contending that the Act is both over-inclusive

and under-inclusive.  Third, Respondent argues that the Act creates a criminal, as opposed to a

civil scheme, and as such, the Act violates the Double Jeopardy and Ex Post Facto Clauses of the

Constitution, the Eighth Amendment Prohibition against cruel and unusual punishment, and the

Sixth Amendment right to a jury trial.  Subsequently, on March 20, 2007, Respondent filed a
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Second Motion to Dismiss contending that the Act’s clear and convincing standard of proof

violates the Due Process Clause.    

  As discussed herein, Respondent’s arguments are meritless.  First, Congress’s authority to

make laws reaches deeper than its powers authorized under the Commerce Clause.  As relevant

here, the civil commitment scheme created through the Act is a proper exercise of Congressional

authority to legislate to protect the American public under the Necessary and Proper Clause of

the Constitution.  Second, the Act does not violate Respondent’s Due Process or Equal

Protection rights, because the Act is not unconstitutionally overbroad either as applied to

Respondent, or on its face.  Nor is the Act either over-inclusive or under-inclusive for equal

protection purposes.  Specifically, the Act constitutionally covers a class of sexually dangerous

individuals who are sexually dangerous to others because of a mental impairment that causes

them to have serious difficulty in refraining from sexually violent conduct or child molestation. 

Third, it is clear from existing law, that based on the language of the statute, the legislative

intent, and the Act’s non-punitive effect, that Congress promulgated the Act as a civil statute. 

Consequently, Respondent’s challenges under the constitutional provisions applicable to criminal

proceedings necessarily fail.  Finally, with regard to the Due Process claim raised in

Respondent’s Second Motion to Dismiss, the clear and convincing standard of proof set forth in

the statute does not violate due process.  

II.  STATEMENT OF THE FACTS

A. The Adam Walsh Child Protection and Safety Act of 2006.

On July 27, 2006, the President signed into law the Adam Walsh Child Protection and

Safety Act of 2006.  The Act is intended “[t]o protect children from sexual exploitation and

violent crime, to prevent child abuse and child pornography, to promote internet safety, and

honor the memory of Adam Walsh and other child crime victims.”  120 Stat. at 587.  The Act

focuses primarily on sex offender registration and child protection, and contains a provision for

the “civil commitment of dangerous sex offenders.”  Id., at 617. 
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The civil commitment provision of the Act, codified at Title 18 U.S.C. § 4248, authorizes

either the Director of the Bureau of Prisons or the Attorney General to certify a person as a

sexually dangerous person.  The statute sets forth the jurisdictional boundaries and identifies that

a person “who is in the custody of the Bureau of Prisons, or who has been committed to the

custody of the Attorney General pursuant to section 4241(d), or against whom all criminal

charges have been dismissed solely for reasons relating to the mental condition of the person,”

may be considered for certification as sexually dangerous person.  18 U.S.C. § 4248(a).  A

“sexually dangerous person” is defined by the Act as “a person who has engaged or attempted to

engage in sexually violent conduct or child molestation and who is sexually dangerous to others.”

 18 U.S.C. § 4247(a)(5).  “Sexually dangerous to others . . . means that the person suffers from a

serious mental illness, abnormality, or disorder as a result of which he would have serious

difficulty in refraining from sexually violent conduct or child molestation if released.”  18 U.S.C.

§ 4247(a)(6).  Therefore, under the Act, a person may be certified if he or she (1) has engaged or

attempted to engage in sexually violent conduct or child molestation; (2) suffers from a serious

mental illness, abnormality, or disorder; and, (3) as a result, would have serious difficulty

refraining from sexually violent conduct or child molestation if released. 

Once a certificate is filed, the Act provides that the court may order an evaluation and

report to be conducted and filed with the court pursuant to the provisions of 18 U.S.C. § 4247(b)

and (c).  The Act also provides for a hearing to be conducted according to the provisions of 18

U.S.C. § 4247(d). 18 U.S.C. § 4248(c).  Section 4247(d) provides for certain procedural

protections for the respondent at the subject hearing.  Specifically, the respondent: 

[s]hall be represented by counsel and, if he is financially unable to obtain adequate
representation, counsel shall be appointed for him pursuant to section 3006A. 
The person shall be afforded an opportunity to testify, to present evidence, to
subpoena witnesses on his behalf, and to confront and cross-examine witnesses
who appear at the hearing.

18 U.S.C. § 4247(d). 
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The court will civilly commit a person to the custody of the Attorney General under

Section 4248(d) where the government proves by clear and convincing evidence that the

respondent is a sexually dangerous person.  The Attorney General will then place the person in a

suitable facility for treatment until such time that a State will assume responsibility for the

person, or that the person’s condition is such that he is no longer sexually dangerous.  18 U.S.C.

§ 4248(d).  The Act provides that the government shall prepare annual reports concerning the

mental condition of the committed person.  18 U.S.C. § 4247(e).  The Act also provides that a

committed person may ask to court to review his commitment every 180 days to determine

whether he still meets the criteria for commitment.  18 U.S.C. § 4247(e).  

B. Procedural Background.

As relevant to the issues presented in this case, on October 4, 2000, in the United States

District Court for the District of Kansas, Respondent pled guilty to Receipt of Material Depicting

a Minor Engaging in Sexually Explicit Conduct in violation of 18 U.S.C. § 2252(a)(2).  On

January 19, 2001, Respondent was sentenced to a 37-month term of imprisonment with the

Bureau of Prisons to be followed by a three-year term of supervised release.  On November 2,

2006, the government filed a “Certification of a Sexually Dangerous Person” with this Court

pursuant to 18 U.S.C. § 4248(a).  Respondent’s federal term of imprisonment subsequently

expired on November 8, 2006.  This Court has set a hearing on this matter for May 7, 2007.  

III. ARGUMENT

A. Congress Has Authority under the Necessary and Proper Clause of the Constitution to
Promulgate 18 U.S.C. § 4248.                                                                                         

Respondent challenges Congressional authority to issue the civil commitment provision

of the Act, contending solely that the Commerce Clause of the United States Constitution defines

the contours of federal power in this case.  Relying principally on U.S. v. Lopez, 514 U.S. 549

(1995) and U.S. v. Morrison, 529 U.S. 598 (2000), Respondent asserts that Congress exceeded

its Commerce Clause powers (1) by purportedly regulating “non-economic, violent criminal

conduct” without making any specific findings of interstate impact or including a jurisdictional
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nexus to interstate activity in the Act, and (2) by legislating in a field historically reserved to the

states.  Respondent’s Motion (hereinafter, Res. Mot.) at p. 2, 8-9.

Of course, Congressional authority sweeps broader than the Commerce Clause.  In

addition to its other enumerated powers, U.S. Const., Art. I, § 8, Congress is constitutionally

authorized to “make all Laws which shall be necessary and proper” to execute those enumerated

powers.  Id., Art. I, § 8, cl. 18.  Given the “presumption of constitutionality” of legislative

enactments, Respondent’s challenge may prevail only upon “a plain showing that Congress has

exceeded its constitutional bounds” under all constitutional provisions, not simply the Commerce

Clause as Respondent presses here.  Morrison, 529 U.S. at 607.  The Necessary and Proper

Clause enables Congress to legislate to the extent that the legislation is “necessary and proper” to

the exercise of some specific federal authority.  Controlling Supreme Court authority confirms

that the application of a civil commitment provision like the one here, to a person like the

Respondent here, is a constitutionally sound exercise of Congressional authority under the

Necessary and Proper Clause.1  Accordingly, the Court need not reach the Commerce Clause

challenge to conclude that Respondent’s motion should be denied.2  See United States v. Plott,

347 F.3d 873, 877 (10th Cir. 2003) (not reaching Commerce Clause challenges to statute because

the court found adequate authority under the Necessary and Proper Clause).

1. Respondent’s Facial Challenge to the Act is Inappropriate                                        
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The Act subjects three categories of individuals to civil commitment proceedings:  (1)

those in the custody of the Bureau of Prisons; (2) those who have been committed to the custody

of the Attorney General because of mental incapacity to stand trial for federal charges pursuant to

18 U.S.C. § 4241(d); and (3) those against whom all criminal charges have been dismissed solely

for reasons relating to the mental condition of the person.  See 18 U.S.C. § 4248(a).  Respondent

falls within the first category of persons subject to the Act, as he has been in the custody of the

Attorney General by virtue of his federal criminal sentence.  By advancing a facial attack on the

entire civil commitment scheme, Respondent violates the “traditional rule . . . that ‘a person to

whom a statute may constitutionally be applied may not challenge that statute on the ground that

it may conceivably be applied unconstitutionally to others in situations not before the Court.’” 

Los Angeles Police Dep’t v. United Reporting Publ’g Corp., 528 U.S. 32, 38 (1999) (citations

omitted); see also United States v. Sabri, 541 U.S. 600, 609 (2004) (“Facial challenges are best

when infrequent” and “are especially to be discouraged.”); Salinas v. United States, 552 U.S. 52,

61 (1997) (holding that when application of a statutory provision in a specific case “did not

extend federal power beyond its proper bounds,” the Court would not inquire into whether the

provision exceeded Congress’s power with respect to its “application in other cases”); United

States v. Raines, 362 U.S. 17, 24-25 (1960) (prohibiting state official from attacking

congressional legislation proscribing private citizens from race-based interference with voting

rights).  Properly construed, Respondent’s challenge is therefore a question of congressional

power to enact civil commitment provisions for persons in United States custody as a result of a

criminal sentence.  However, in addition to a claim that the Act is unconstitutional as applied to

him he challenges the Act as applied to other situation to which he has no standing.  For

example, he specifically takes issue with subjecting to civil commitment “those against whom all

criminal charges have been dismissed solely for reasons relating to the mental condition of the

person.”  (Res. Mot. at p. 10.)  For the above reasons, this Respondent simply cannot do.   
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2. Congress Maintains the Necessary and Proper Authority to Prevent the
Commission of Federal Sex Crimes.                                                      

a. The Constitution Invests Congress With the Power to Prevent the
Occurrence of Federal Crimes.                                                       

Here, the Necessary and Proper Clause authorizes the civil commitment scheme of §

4248.  Where a person in the custody of the BOP or the Attorney General is certified as unable to

refrain from committing sexually violent acts or molesting children because of a mental illness,

abnormality or disorder, Congress possesses the necessary and proper authority to prevent the

likely future commission of a federal sex crime by preventing the release of the person into the

public.  In this instance, Congress elected to preserve its powers to proscribe sexual misconduct

by subjecting those incapacitated persons in BOP’s or the Attorney General’s custody to civil

commitment.  Where the Constitution invests Congress with the power to criminalize, it invests

Congress with the power to prevent the commission of those crimes by persons in BOP or

Attorney General custody where “necessary and proper” to its authority to regulate persons in its

custody and to criminalize the conduct.    

Indeed, courts have blessed civil commitment schemes when necessary and proper to

prevent the future commission of federal crimes.  In United States v. Perry, the court considered

congressional authority to “provide for civil commitment for ‘the safety of the community’” by

detaining persons under the Bail Reform Act, 18 U.S.C. § 3142(e) (“BRA”).  United States v.

Perry, 788 F.2d 100, 108-109 (7th Cir. 1986).  The appellant challenged a provision of the BRA

creating a presumption for persons charged with one of four drug trafficking offenses or firearm

felonies that “no condition or combination of conditions will reasonably assure . . . the safety of

the community” and therefore requiring detention of the person before trial.  Id. at 109.  In

conducting its analysis, the court first clarified that it was not presented with the same type of

unexhausted federal prosecution issue extant in Greenwood v. United States, 350 U.S. 366

(1956).  

Because the government does not rely on the likelihood that [appellant] will not
appear for trial, it does not defend the constitutionality of a detention order as
necessary to assure [appellant’s] presence at trial.  Instead, we are faced solely
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with the constitutionality of the second provision of the second presumption – the
safety of the community.

Perry, 788 F.2d at 109.  Thus cabined, the court rejected the appellant’s contention that the

BRA’s safety-of-community provision was prohibited “general welfare” legislation divorced

from any of Congress’s enumerated powers.

In rejecting the appellant’s challenge, the court held that “the federal government may

resort to civil commitment when such commitment is necessary and proper to the exercise of

some specific federal authority.”  Id at 110 (citing Greenwood).  Because the presumption of

detention was triggered only for those charged with serious violations of four federal drug and

firearms offenses, the court interpreted the BRA as “aimed at preventing the specific harm to the

community proscribed” by the four drug and firearms laws based on the “likelihood that the

defendant will, if released, commit one of the proscribed federal offenses.”  Id.  As such, the

court did not find Congress’s legislation infirm.  “[B]ecause Congress has the power to proscribe

the activities in question, it has the auxiliary-authority, under the necessary and proper

clause, to resort to civil commitment to prevent their occurrence.”  Id. (emphasis added). 

Perry is consistent with Necessary and Proper Clause jurisprudence and undoubtedly

correct.  The framers of the Constitution inserted the Necessary and Proper Clause “to remove all

doubts respecting the right to legislate on the vast mass of incidental powers which must be

involved in the constitution.”  M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 420-21 (1819). 

Conferred with capacity to make all laws necessary and proper to the execution of its enumerated

powers, Congress may enact laws that “bear a rational connection to any of its enumerated

powers.”  United States v. Plotts, 347 F.3d 873, 878 (10th Cir. 2003) (citing United States v.

Edgar, 304 F.3d 1320, 1326 (11th Cir. 2002)).  To bear a rational connection to or be necessary

and proper for its enumerated powers, an act of Congress need not be “absolutely necessary” to

the exercise of its constitutionally authorized powers.  Jinks v. Richland Cty., 538 U.S. 456, 462

(2003).  Indeed, for close to two centuries, the Supreme Court has counseled that “all means

which are appropriate” and “plainly adapted” to effectuate Congress’s powers “are

constitutional.”  M’Culloch, 17 U.S. (4 Wheat) at 421.  
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Following M’Culloch, courts have routinely upheld legislation aimed at preventing

federal crimes by persons in federal custody and as preemptive means to aid in Congress’s

authority to criminalize conduct.  See, e.g., United States v. Plotts, 347 F.3d 873, 878 (10th Cir.

2003) (upholding DNA Act, requiring persons convicted of specific offenses to provide DNA

samples, because Congress’s “right to punish” those offenses “would be severely hampered

without investigative techniques like the DNA Act”); United States v. Blumberg, 136 F. Supp.

269, 271 (E.D. Pa. 1955) (finding acceptable legislation aimed at criminalizing membership in a

group to “achieve the legitimate end of restraining any group which advocates forceful overthrow

of the Government”); Perry, 788 F.2d at 108; Ponzi v. Fessenden, 258 U.S. 254, 262-63 (1922)

(acknowledging numerous federal statutes provide the Attorney General with authority to secure

and maintain the custody of inmates serving federal sentences); United States v. Berrigan, 482

F.2d 171, 182 (3d Cir. 1973) (“The power to fashion rules governing the movement of

contraband as it relates to the federal prison system resides with Congress).  Perry as adjudged,

and this case as challenged, are no different.3   

b. The Civil Commitment Provision Here is Necessary and Proper to Prevent the
Likely Occurrence of Sexually Violent Acts Underlying Federal Crimes By
Persons in Federal Custody.                                                       

Civil commitment is a plainly adapted and appropriate means to prevent the future

commission of federal sex offenses by persons in the custody of BOP or the Attorney General

who are likely, because of some incapacity, to commit sexually violent acts if released in the

community.  The challenged provision here permits courts to civilly commit the limited group of

persons who have been medically or psychologically diagnosed to suffer from a serious mental

condition, which makes it likely that he will commit sexually violent acts or molest children once
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released into society from federal custody.  As explained by the Supreme Court, “there are

manifold restraints to which every person is necessarily subject for the common good.  On any

other basis organized society could not exist with safety to its members.”  Jackson v.

Massachusetts, 197 U.S. 11, 26 (1905).  Indeed, in the state legislation context, the Supreme

Court has blessed as appropriate “measures to restrict the freedom of the dangerously mentally

ill.  This is a legitimate non-punitive governmental objective and has been historically so

regarded.”  Kansas v. Hendricks, 521 U.S. 346, 363 (1997).  While the Court in Hendricks was

not confronted with the federalism issue presented here, the Court’s analysis confirms that it may

be appropriate in certain circumstances to involuntarily commit those persons in federal custody

“who suffer from a volitional impairment rendering them dangerous beyond their control.”.  Id. at

358.  

Importantly, what is not at issue in this case is the plenary authority to commit any person

that the government suspects may commit a federal crime at some point possibly in the future. 

This is not a case about prophylactic measures based on mere speculation.  Instead, Congress has

carved out a narrow class of persons who may be committed: only those in the BOP’s or

Attorney General’s custody who have engaged in sexually violent conduct or child molestation

and who been certified by trained professionals to have serious difficulty in refraining from

sexually violent conduct or molesting children as a result of a mental illness, abnormality or

disorder.  In other words, to restrain those in federal custody who will probably commit sexually

violent crimes in the future because of a mental condition.  Where, as here, Congress has the

power to criminalize and punish such conduct, see, e.g., 18 U.S.C. § 3559 (mandatory minimum

term for violent crimes against children); §§ 2241-2245 (offenses and punishment for sexual

misconduct); §§ 2251-2252 (criminalizing sexual exploitation of children), it has the “necessary

and proper” authority to prevent their imminent or likely commission by persons in federal

custody.  Civil commitment of those in federal custody who are unable to refrain from sexually
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violent conduct has a decidedly rational relation to Congress’s authority to proscribe such

conduct by persons in its custody and to prevent harm to the public.4

That the civil commitment statute may thwart the commission of purely state law sex

offenses rather than federal crimes, is of no moment.  In Perry, the court was not concerned that

Congress’s legitimate concern in preventing the future occurrence of federal drug and firearms

offenses may have had the effect of preventing purely state law drugs or firearms offenses.  Perry,

788 F.2d at 109.  That is for good reason.  In Perry, as here, it would likely have been difficult --

if not impossible -- for Congress to predict that commission of a federal crime would render it

likely that the person in federal custody would recommit the same crime in interstate commerce. 

Cf. Gonzalez v. Raich, 545 U.S. 1, 17 (2005) (“We have never required Congress to legislate

with scientific exactitude.  When Congress decides that ‘the total incidence’ of a practice poses a

threat to the national market, it may regulate the entire class.”); Westfall v. United States, 274

U.S. 256, 259 (1927) (“[W]hen it is necessary to prevent an evil to make the law embrace more

than the precise thing to be prevented it may do so.”).  While Congress has the institutional

wisdom to find that a person in federal custody is likely to commit violent conduct again, it is

unsurprising that it would be difficult to predict, for example, the likelihood that the conduct

would be committed in interstate commerce. 

Nor is such a prediction necessary.  It is entirely rational for Congress to conclude that it

may legislate so as to prevent the future commission of federal sex crimes by not releasing

dangerous individuals in federal custody back into the community.  Under Necessary and Proper

Clause jurisprudence, the legislation must simply be a rational means to safeguard Congressional

authority.  Even dogmatic adherence to constrained views of Congressional authority does not

require “Congress . . . to sit by and accept the risk of operations thwarted by local and state
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improbity.”  Sabri, 541 U.S. at 605.  Where the United States has in its custody a dangerous

individual who has been found likely to commit acts underlying federal criminal offenses, it must

not be that an artificially narrow view of “necessary,” “proper,” “appropriate,” or “plainly

adapted” requires the release of that person into the community, free to harm its members.  See

Ponzi, 258 U.S. at 262-63.  Under these circumstances, Congress has the authority to legislate to

prevent the commission of those harms by persons in federal custody.  See Sabri at 607 (rejecting

challenge to law criminalizing bribes or kickbacks to persons in organizations receiving federal

funding, even though law did not require a nexus between the bribe or kickback and federal

funds, because the law “addresses the problem at the sources of bribes, by rational means, to

safeguard the integrity of the state, local, and tribal recipients of federal dollars” and because

“corruption does not have to be that limited to affect the federal interest”). 

Respondent’s dependence on Duhon and Cohen does not change the analysis.  (Res. Mot.

at pp. 9-10.)   First, Respondent relies on Duhon and Cohen to suggest that the existence of state

legislation for the mentally ill constrains the federal government from exercising its own powers. 

That is not the law.  See Raich, 545 U.S. at 29 n.38 (rejecting similar arguments and noting that

the “suggestion that States possess the power to dictate the extent of Congress’ commerce power

would have far-reaching implications beyond the facts of this case . . . [and the suggestion]

would require Congress to cede its constitutional power to regulate commerce whenever a State

opts to exercise its ‘traditional police powers to define the criminal law and to protect the health,

safety, and welfare of their citizens’”).  Moreover, neither Duhon nor Cohen address the authority

of Congress specifically to prevent the future commission of federal sex crimes by persons

already in federal custody, but involve general commitment of mentally ill persons who may be

harmful to others.  And significantly, both Duhon and Cohen encountered very different issues. 

In Duhon, the court confronted whether the appellant even fell under the terms of a civil

commitment statute as he was neither in the custody of the United States nor found dangerous to

others, as the statute required.  In Cohen, the court addressed Congress’s substantial authority to

legislate for the District of Columbia.  Neither control this case.
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At bottom, the constitution does not yoke Congress so that it is required to release from

federal custody mentally ill persons found clinically unable to resist committing the acts of

sexual violence or child molestation underlying its federal crimes.  At a minimum, Congress may

legislate to ensure that those certified as unlikely to refrain from criminal conduct – owing to a

mental incapacity – are not released to the public from federal custody to commit those crimes. 

Because the Act is a valid exercise of Congress’s necessary and proper authority, Respondent’s

challenge must be denied.         

B. The Civil Commitment Scheme set forth at 18 U.S.C. § 4248 is Consistent with the
Constitutional Dictates of Due Process and Equal Protection.                                     

Respondent next contends that the Act violates the Due Process Clause of the

Constitution, because he suggests that the Act presents an “unprecedented expansive reach and

undefined scope.” Res. Mot. at p. 16.  He also contends that the Act violates the Equal Protection

Clause because it is both over-inclusive and under-inclusive.  Id., at p. 22.  However, for the

reasons set forth below, the Act is narrowly tailored to apply to mentally ill and dangerous sexual

predators in federal custody, and is therefore consistent with the concepts of due process and

equal protection.  

1. The Act Does Not Violate Due Process or Equal Protection as Over-inclusive.

The Supreme Court has consistently upheld involuntary commitment statutes designed to

civilly commit people who are unable to control their behavior, and thus pose a danger to the

public safety.  Hendricks, 521 U.S. at 357, citing, Foucha v. Louisiana, 504 U.S. 71, 80 (1992);

Addington v. Texas, 441 U.S. 418, 426-27 (1979).  More specifically, the Court has determined

that sexually dangerous persons may be civilly committed without violating the Constitution. 

Kansas v. Crane, 534 U.S. 407 (2002)(upholding constitutionality of Kansas Sexually Violent

Predator Act); Hendricks, 521 U.S. at 357 (1997)(same); Allen v. Illinois, 478 U.S. 364

(1986)(upholding Fifth Amendment challenge to Illinois Sexually Dangerous Persons Act).  

The Supreme Court considered and addressed the particular requirements of substantive

due process in Hendricks, and again in Crane, through review of Kansas’s Sexually Violent

Predator Act.  (“Kansas Act”).  The Kansas Act authorized the civil commitment of “any person
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who has been convicted of or charged with a sexually violent offense and who suffers from a

mental abnormality or personality disorder which makes the person likely to engage in the [sic]

predatory acts of sexual violence.” Hendricks, 521 U.S. at 352.  

In Hendricks, the Court was asked to decide whether the civil commitment of a person as

a result of a mental abnormality like pedophilia, in the absence of a more traditional mental

illness, is a violation of substantive due process. Id. at 356.  Prior to concluding that a mental

abnormality, may serve as the basis for civil commitment, the Court explained that

dangerousness, by itself, will not ordinarily justify civil commitment. Id. at 358.  The Court held

however, that dangerousness influenced by a mental illness or abnormality is a sufficient basis

for civil commitment because such a combination “narrows the class of persons eligible for

confinement to those who are unable to control their dangerousness.” Id.  The Court concluded

that as long as the committed person’s mental condition affects the person’s ability to control his

or her dangerousness, civil commitment does not violate due process. Id. at 358-60.  

Five years later in Kansas v. Crane, the Court once again reviewed a constitutional

question arising from the application of the Kansas Act.  Crane, 534 U.S. at 409.  Following

Hendricks, the Kansas Supreme Court seemed to conclude that the Constitution requires a

showing that a person completely lacks the capacity to control his or her dangerousness to justify

civil commitment. Id. at 411.  In Crane, the State challenged the conclusion that the Constitution

requires a complete lack of control.  Id.  

The Crane Court agreed with the State that a sexually dangerous person may be civilly

committed even if that person possesses some capacity to control his or her behavior.  Id. at 411-

12.  The Court noted that “most severely ill people – even those commonly termed

‘psychopaths’ – retain some ability to control their behavior.”  Id. at 412.  The Court emphasized,

however, that a demonstration of some lack of control is required, but stopped short of

attempting to define the necessary degree of impulsivity with “mathematical precision.”  Id. at

412-13.  In the Court’s view, “proof of serious difficulty in controlling behavior” is needed to

distinguish civil commitment from criminal prosecution with its attendant goals of general

deterrence and retribution.  Id.  The Court moderated this finding by explaining that it does not
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     5  This has been the sense of Congress since beginning consideration of a federal sexually
dangerous person commitment scheme.  Prior bills and committee testimony considering the
same scheme for passage have specifically referenced the fact that Congress carefully considered
Hendricks and Crane when crafting the legislation.  See e.g., H.R. Rep. 109-218(I), 2005 WL
2210642 (recognizing that the proposed civil commitment scheme is substantively similar to
those approved by the Supreme Court in Hendricks and Crane); 151 Cong. Rec. 7887 (2005)(Mr.
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compliance with the Supreme Court decisions approving of such laws in Kansas v Hendrick
1997, and Kansas v. Crane in 2002.”)         
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erase the “considerable leeway” that states possess “in defining the mental abnormalities and

personality disorders that make an individual eligible for commitment.” Id. at 413.

The federal civil commitment scheme at issue in this case was carefully drafted with

these Supreme Court precedents in mind.5  As a result, Congress intended that the Act only

provide for commitment of a narrow class of mentally ill and sexually dangerous individuals in

federal custody.  Specifically, a person in federal custody may only be committed under the Act

where the government proves that a person has engaged or attempted to engage in sexually

violent conduct or child molestation; suffers from a serious mental illness, abnormality, or

disorder; and, that as a result, would have serious difficulty refraining from sexually violent

conduct or child molestation if released.  Therefore, based on the substantive provisions of the

Act and considering the due process limits set forth in Hendricks, Crane, and Allen, the scheme

does not violate either due process or equal protection as overbroad or over-inclusive.  

Respondent’s attempts to distinguish 18 U.S.C. § 4248 from the Kansas Act at issue in

Hendricks and Crane are of no consequence.  First, Respondent argues that Hendricks requires

that a person be convicted of or charged with a sexually violent offense in order to pass

constitutional muster.  Res. Mot. at p. 13.  However, even though the Kansas Act at issue in

Hendricks requires a charge or conviction, the Supreme Court recognized that where a statute

requires “evidence of past sexually violent behavior” coupled with “some additional factor, such

as a ‘mental illness’ or ‘mental abnormality’, the statute will not violate due process.  Hendricks,

521 U.S. at 357-58 (citations omitted)(emphasis added).  Accordingly, due process is protected

where there is the presence of a mental ailment coupled some evidence of past sexually violent

behavior.  This is precisely what the Act at issue here requires.       
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Respondent also suggests, prematurely, that the Act violates due process through

“impermissible burden shifting” because he purportedly would be required, if committed, to

prove that he was no longer “sexually dangerous” to secure release.  Res. Mot. at p. 17.  The

government disputes Respondent’s contention that burden shifting of the type alleged here would

be unconstitutional in all instances.  Nonetheless, Respondent’s challenge to the discharge

provisions – when he has not yet been committed – is premature.  “For adjudication of

constitutional issues, ‘concrete legal issues, presented in actual cases, not abstractions,’ are

requisite.” Golden v. Zwickler, 394 U.S. 103, 108 (1969) (internal citation omitted).  While a

person need not wait until he has been subjected to the force of a law before he may challenge the

statute in court, “the mere existence of a statute . . . is not ordinarily enough to sustain a judicial

challenge, even by one who reasonably believes that the law applies to him and will be enforced

against him according to its terms.”  Nat’l Student Assoc. v. Hershey, 412 F.2d 1103, 1110 (D.C.

Cir.1969); see also Texas v. United States, 523 U.S. 296 (1998) (“A claim is not ripe for

adjudication if it rests upon ‘contingent future events that may not occur as anticipated, or

indeed, may not occur at all.’”).  If, for example, Respondent is committed by this Court as a

“sexually dangerous person,” but found by the Director of a facility within 180 days no longer to

pose a threat to the community and released, Respondent would never be called upon to shoulder

any burden of persuasion and therefore to suffer constitutional injury.  The constitutional

integrity of the petition in that circumstance could not be challenged on burden-shifting grounds. 

Thus, Respondent’s request for dismissal of the petition now, absent any injury, amounts to a

request for an impermissible advisory opinion from this Court on the interpretation of 18 U.S.C.

§§ 4247(h) and 4248(d).    

Even if this Court were to determine now that some instances of burden shifting could

cause constitutional injury, dismissing the petition would be improper. “[I]t is a cardinal

principle of statutory interpretation . . . that when an act raised ‘a serious doubt’ as to its

constitutionality, ‘this Court will first ascertain whether a construction of the statute is fairly

possible by which the question may be avoided.’” Zadvydas v. Davis, 533 U.S. 678, 689 (2001)

(citing Crowell v. Benson, 285 U.S. 22, 62 (1932)).  Under 4247(h) – the discharge provision
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Respondent challenges here – a committed person may file a motion every 180 days for a hearing

to determine whether he still meets the criteria for commitment.  The statute provides that after

the hearing the person will be discharged, either conditionally or unconditionally, where the court

determines by a preponderance of the evidence that the person is no longer sexually dangerous. 

Importantly, section 4247(h), does not state who bears the burden of persuasion at that discharge

hearing.  See 18 U.S.C. § 4247(h).   Accordingly, as the Act is unclear as to whether the burden

shifts to Respondent, the Court could read the statute, where necessary, so as to avoid

invalidation.  Zadvydas, 533 U.S. at 689.  

 2. The Act Does not Violate the Equal Protection Clause as Under-Inclusive.      

In addition to his position that the Act is overbroad,  Respondent also suggests that the

statute is not broad enough.  He contends that because only “prisoners” may be subject to civil

commitment under the Act, that the Act denies federal prisoners of equal protection of the law as

compared to non-prisoners.  As the Fourth Circuit has explained, the Equal Protection Clause

prohibits a governmental decision maker from “. . . treating differently persons who are in all

relevant respects alike.”  Veney v. Wyche, 293 F.3d 726, 730 (4th Cir. 2002) (quoting Nordlinger

v. Hahn, 505 U.S. 1, 10 (1992)); see also Plyler v. Doe, 457 U.S. 202, 216 (equal protection

clause requires similar treatment of similarly situated persons; it does not require things which

are different in fact or opinion to be treated in law as though they were the same).  

To succeed on an equal protection claim, therefore, Respondent must show that the Act

treats him differently than others with whom he is similarly situated.  It is at this starting point of

the equal protection analysis that Respondent’s argument fails.  Specifically, sexually dangerous

prisoners in the custody of the Bureau of Prisons or the Attorney General owing to mental

incapacity are not similarly situated with sexually dangerous persons not charged with a federal

crime or serving a federal sentence. 

The Ninth Circuit Court of Appeals dealt with a directly analogous situation in Hubbart v.

Knapp, 379 F.3d 773 (9th Cir. 2004), cert denied, 379 F.3d 773 (2005).  In that case, the

California Sexually Violent Predator Act (CSVPA) provided for commitment of individuals in

custody of the state, but not for persons not in state custody.  The Petitioner in that case
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challenged the distinction on equal protection grounds.  In reviewing the CSVPA, both the

California Court of Appeal and the Ninth Circuit Court of Appeals found the distinction between

those in custody and those not in custody constitutionally appropriate.  The courts reasoned that

the state has a compelling interest6 in identifying, confining, and treating persons who represent a

danger to the health and safety of others in that they are likely to engage in acts of sexual

violence.  Additionally, they found that the law was narrowly tailored to apply to a small but

extremely dangerous group of sexually violent predators that have a diagnosable mental disorder

who can be identified while they are incarcerated.  Id., at 781, citing People v. Hubbart, 88

Cal.App.4th 1202, at 1231, 106 Cal Rptr.2d 490 (2001).  Here, the distinction between persons in

federal custody and those who are not is the same as in Hubbart, and under the 9th Circuit’s

reasoning is constitutionally appropriate.    

Respondent’s reliance on Jackson v. Indiana, 406 U.S. 715, 729-30(1972); Baxtrom v.

Herold, 383 U.S. 107 (1966); and Humphrey v. Cady, 405 U.S. 504 (1972), to support his under-

inclusion theory is misplaced.  While these cases have found equal protection concerns when

comparing different classes of civilly committed persons, they are all cases involving

comparisons between persons who have committed crimes, and persons who have not.  The Act

at issue here does not involve the same comparison, because the Act does not create a separate

civil commitment statute for persons who are not in some manner in federal custody.  Simply

put, under the Act the two classes of persons are not similarly situated.  Here, Congress did not

subject persons not in federal custody to civil commitment.  Consequently, the cases upon which

Respondent relies are not analogous to the facts of the case before the court.     

C. Title 18 U.S.C. § 4248 is a Non-Punitive Civil Commitment Statute, Not Subject to
Criminal Law Protections.                                                                                            
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It is a well-settled rule of law that commitment proceedings for individuals who suffer

from a mental impairment that requires treatment or renders them dangerous to others, are civil

in nature and do not require the full panoply of rights applicable in a criminal proceeding. 

Addington v. Texas, 441 U.S. 418, 428 (1979) ("[i]n a civil commitment state power is not

exercised in a punitive sense"); United States v. Baker, 45 F.3d 837, 842  (4th Cir. 1995)

(commitment hearing pursuant to 18 U.S.C. § 4245 is a civil matter, and thus constitutional

rights attributable to criminal proceedings do not adhere);  United States v. Copley, 935 F.2d 669,

672 (4th Cir. 1991) (referring to section 4246 proceedings as civil); United States v. Phelps, 955

F.2d 1258 (9th Cir.) cert. denied, 504 U.S. 989 (1992)(release hearing for insanity acquittee

under 18 U.S.C. § 4343(f) is civil in nature); United States v. Sahhar, 917 F.2d 1197, 1205 (9th

Cir. 1990) (commitment under § 4246 constitutional and no right to jury trial), cert. denied, 499

U.S. 963(1991).  

This rule of law applies with equal force to the civil commitment of sexually dangerous

persons.  See, e.g., Kansas v. Hendricks, 521 U.S. at 361-370 (Kansas’ Sexually Violent Predator

Act civil in nature and did not establish criminal proceedings); Allen v. Illinois, 478 U.S. 364,

374 (1986) (proceedings under Illinois Sexually Dangerous Person Act not criminal within

meaning of fifth amendment's right against self-incrimination); Seling v. Young, 531 U.S. 250

(2001) (finding Washington’s Community Protection Act of 1990 “strikingly similar” to the act

at issue in Hendricks, and thus civil); Poole v. Goodno, 335 F.3d 705 (8th Cir. 2003) (denying

habeas petition challenging Minnesota Sexual Psychopathic Personality and Sexually Dangerous

Persons Act on right to jury grounds); Hydrick v. Hunter, 466 F.3d 676 (9th  Cir. 2006) (finding

8th amendment inapplicable to civil proceedings).  

The Hendricks Court had occasion to determine whether the Kansas Act was civil or

criminal in nature.  In Hendricks, the Court looked at both the legislature’s stated intent, and

whether the commitment scheme is so punitive as to make the scheme criminal.  Here, Congress

expressed its clear intent by codifying the civil commitment provision of the Act in Chapter 313

of Title 18 United States Code, alongside the other federal civil commitment provisions for

Offenders with Mental Diseases or Defects, and entitling it “Civil commitment of a sexually
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dangerous person.”  18 U.S.C. § 4248.  Additionally, in the legislative history of the Act, the

legislators similarly referred to the commitment provisions of the Act as “Civil Commitment of

Dangerous Sex Offenders.”  See e.g., 120 Stat. at 617-622.  Therefore, as with the Kansas Act,

nothing on the face of the statute suggests anything other than Congress’s creation of a civil

commitment scheme.     

With regard to the effect of the statute, the Act at issue here has the same non-punitive

objectives as the Kansas Act at issue in Hendricks.  Specifically, as discussed above, the Act is

intended to meet the legitimate non-punitive government objective of protecting the public from

harm from sexually dangerous persons.  See e.g., Hendricks, 521 U.S. at 363.  Again, like the

Kansas Act, because the Act covers only persons with volitional problems, the Act does not seek

to punish by seeking retribution or deterrence.  There is simply insufficient evidence here to

negate Congress’ clear intent to create a civil commitment scheme.  See id.  Therefore, it is clear

from existing law --  based on the face of the statute, the legislative intent, and the Act’s non-

punitive purposes-- that the Act was promulgated as a civil statute so that the protections

provided under the criminal law simply do not apply. 

D. Due Process Does Not Require the Beyond a Reasonable Doubt Standard in these Civil
Commitment Proceedings.                                                                                                 

Respondent challenges the clear and convincing standard prescribed by § 4248, asserting

that due process requires proof beyond a reasonable doubt before he may be committed as a

sexually dangerous person.  Respondent contends that the civil commitment scheme is governed

by the Supreme Court’s holding in In re Winship, which considered juvenile delinquency

proceedings and required the reasonable-doubt standard, rather than the standards announced in

Addington v. Texas, which considered civil commitment proceedings for mentally ill persons

posing a danger to themselves or others under a clear and convincing standard of proof. 

Principally relying on (1) restrictions on his liberty; (2) stigma; and (3) a required factual finding

that he “engaged or attempted to engage in sexually violent conduct or child molestation,”

Respondent  urges that proof beyond a reasonable doubt is required to comport with due process. 
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At base, Respondent contends that his civil commitment proceeding is a “criminal-type

prosecution,” requiring more than clear and convincing proof. 

As described above, however, the commitment scheme at issue here is decidedly civil. 

And “[u]nlike the delinquency proceeding in Winship, a civil commitment proceeding can in no

sense be equated to a criminal prosecution.”  Addington v. Texas, 441 U.S. 418, 428 (1979). 

Indeed, the Court in Addington considered the liberty constraints, stigma concerns and factual

findings attendant to mental illness commitments articulated by Respondent here and nonetheless

concluded that the beyond a reasonable doubt standard was not constitutionally required.  See id.

at 425-26.  Because the beyond a reasonable doubt standard “is regarded as a critical part of the

moral force of the criminal law,” the Supreme Court cautioned that it “should hesitate to apply it

too broadly or casually in noncriminal cases.”  Id. at 428 (internal quotation and citation

omitted).        

The Court further explained that the beyond a reasonable doubt standard is not required in

civil commitment proceedings because interpretive, psychiatric diagnoses are critical.  

Whether the individual is mentally ill and dangerous to either himself or others
and is in need of confined therapy turns on the meaning of the facts which must be
interpreted by expert psychiatrists and psychologists.  Given the lack of certainty
and the fallibility of psychiatric diagnosis, there is a serious question as to whether
a state could ever prove beyond a reasonable doubt that an individual is both
mentally ill and likely to be dangerous.

Addington, 441 U.S. at 429.  Thus, unlike the juvenile delinquency proceedings in Winship

where the “basic issue” was “whether the individual in fact committed the criminal act,” the

Court considered significant the “subtleties and nuances of psychiatric diagnosis [that] render

certainties beyond reach in most situations” in civil commitment proceedings.  Id. at 430.  “[T]he

beyond a reasonable doubt standard is inappropriate in civil commitment proceedings because,

given the uncertainties of psychiatric diagnosis, it may impose a burden the state cannot meet....” 

Id. at 430, 432.  Rather, the Court regarded the clear and convincing standard as an appropriate

balance “between what is possible to prove and what protects the rights of the individual.”  Id. at

430. 
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The considerations articulated in Addington inhere in § 4248 civil commitment

proceedings to determine whether a person is a “sexually dangerous” as well.  The central inquiry

in § 4248 proceedings is whether a “person suffers from a serious mental illness, abnormality, or

disorder, as a result of which he would have serious difficulty in refraining from sexually violent

conduct or child molestation if released.”  18 U.S.C. § 4247(a)(6).  The question turns, as in

Addington, on the meaning of facts which must be interpreted by expert psychiatrists or

psychologists.  Indeed, the civil commitment scheme provides for court-ordered psychiatric or

psychological examinations, id. § 4248(b), and a report with the “examiner’s opinions as to

diagnosis, prognosis, and . . . whether the person is a sexually dangerous person.”  Id.

§§ 4247(b), (c)(4)(D).  

As in Addington, that “[t]here may be factual issues to resolve in a commitment

proceeding” does not compel a beyond a reasonable doubt standard.  Addington, 441 U.S. at 429. 

Those factual issues – including whether one has previously engaged or attempted to engage in

sexually violent conduct or child molestation – “represent only the beginning of the inquiry.”  Id. 

Thus, unlike Winship, there is a “meaningful distinction” between the civil commitment scheme

and criminal prosecutions:  “specific, knowable” facts are buttressed by and interpreted through

psychological diagnosis.  Id. at 430.  A finding here that Respondent once “engaged or attempted

to engage in sexually violent conduct or child molestation,” though necessary, would be

insufficient to merit civil commitment standing alone.  Rather, the government must additionally

prove that Respondent suffers from a mental illness, disorder or abnormality causing serious

difficulty in ability to refrain from sexually violent conduct or child molestation.  As with the

civil commitment proceedings at issue in Addington, § 4248 commitments depend on “medical

impressions drawn from subjective analysis and filtered through the experience of diagnostician.” 

Id.

The clear and convincing burden of proof serves properly to allocate the risk of an

erroneous commitment between the government – which has an interest in protecting the

members of the community from mentally incapacitated persons in federal custody who are

likely to engage in sexually violent conduct or child molestation by preventing their likely future
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632.480); New Jersey (N.J.S.A. § 30:4-27.26); New York (2007 Sess. Laws N.Y. Ch. 7 § 3318);
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commission – and the Respondent.7  See Hollis v. Smith, 571 F.2d 685, 695 (2d Cir. 1978)

(holding that the “ultimate issue” in New York state’s sex offender commitment statute “is not as

in a criminal case whether an alleged act was committed or event occurred, but the much more

subjective issue of the individual’s mental and emotional character” and finding the clear and

convincing standard constitutional); Rivera v. Rogers, No. 05-3385, 2006 WL 3399427 at *12

(D.N.J. Nov. 20, 2006) (applying clear and convincing standard to New Jersey state sex offender

commitment statute); but see Stachulak v. Coughlin, 520 F.2d 931, 936-37 (7th Cir. 1975) (pre-

Addington decision relying on Winship and holding that Illinois state sex offender statute that

was an alternative to criminal prosecution required a beyond a reasonable doubt standard because

of constraints to liberty and stigma).8  As in Addington, “even though an erroneous commitment

should be avoided in the first instance, the layers of professional review and observation of the

patient’s condition, and the concern of family and friends generally will provide continuous

opportunities for an erroneous commitment to be corrected.”  441 U.S. at 428-29.  Under the Act

here, Respondent’s counsel may, “at any time during [his] commitment, file with the court that

ordered the commitment a motion for a hearing to determine whether the person should be

discharged from the facility” if no court had ordered commitment within 180 days, 18 U.S.C. §

4247(h).  Additionally, at any time that the Director of the facility believes that the person is no

longer sexually dangerous to others, he is required to file a certificate of discharge.  18 U.S.C. §

4248(e); see also id. § 4247(e) (requiring periodic yearly reports concerning the mental condition

of a committed person).  The Supreme Court’s approval of the clear and convincing standard in
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Addington governs the standard required for the similar civil commitment scheme here.  A clear

and convincing finding that the Respondent is a “sexually dangerous person” is constitutionally

adequate.

IV. CONCLUSION

Respondent’s challenges to the constitutionality of the Act are not persuasive.  First, the

civil commitment scheme created through the Act is a proper exercise of Congressional authority

under the Necessary and Proper Clause of the Constitution.  Second, the Act does not violate

Respondent’s Due Process or Equal Protection rights, because the Act is not unconstitutionally

overbroad either on its face, or as applied to Respondent. Nor is the Act either over-inclusive or

under-inclusive for equal protection purposes, because the Act constitutionally covers a class of

individuals in federal custody who have been proven to be sexually dangerous and who have a

mental impairment that causes them to have serious difficulty in refraining from sexually violent

conduct or child molestation.  Third, based on the face of the statute, the legislative intent, and

the Act’s non-punitive effect, it is clear that Congress promulgated the Act as a civil statute, and

therefore Respondent’s challenges to the constitutional provisions applicable to criminal

proceedings fail.  Finally, the clear and convincing standard of proof set forth in the Act is in

accordance with Supreme Court’s boundaries of due process.  For all of these reasons,

Respondent’s Motions to Dismiss should be denied.

Respectfully submitted, this 5th day of April, 2007.    
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