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IN THE COUNTY COURT FOR THE
FOURTH JUDICIAL CIRCUIT, IN AND 
FOR DUVAL COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO.: 16-2006-MO-010568-AXXX
DIVISION: H

vs.

STEPHEN SCHMIDT
_____________________

STATE OF FLORIDA CASE NO.: 16-2005-MO-037352-AXXX
DIVISION : J

vs.

DONALD JENKINS
                                          

STATE OF FLORIDA CASE NO.: 16-2006-MO-039012-AXXX
DIVISION: J

vs. 

JOE WATERS
                                         

STATE OF FLORIDA CASE NO.: 16-2007-MO-013757-AXXX
DIVISION: J

vs.

MICHAEL ALTICE
                                             

ORDER ON DEFENDANTS’ THIRD AMENDED MOTION TO DISMISS
CHARGES BASED UPON PREEMPTION AND THE

UNCONSTITUTIONALITY OF MUNICIPAL ORDINANCE 674.502

This cause came before the undersigned divisions of the County Court on the Defendants’

Third Amended Motion to Dismiss Charges Based Upon Preemption and the Unconstitutionality



This Court wishes to express its thanks to the Honorable Russell Healey, Duval County1

Court Judge for Division D, for allowing this Court to adopt much of the language contained in
the order which was entered in the case of State of Florida vs. Eddie Allen Hairston, Case No.
16-2006-MO-010568 AXXX.  Although this order reaches a different result on some of the
issues raised by these motions, the availability of Judge Healey’s order has been invaluable to
this Court.
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of Municipal Ordinance 674.502.  That ordinance prohibits sexual predators from residing within

2,500 feet of any school, public library, day care center, park, playground or other place where

children regularly congregate.  Over an extended series of hearing dates in both divisions, each

Court took live testimony of witnesses particular to their cases, and received transcripts and other

documents which were submitted on similar motions pending in front of other Duval County

judges .  1

Having considered the extensive documentary evidence and testimony presented, the

written and oral arguments of the parties, and being otherwise fully advised, we make the

following findings of fact and conclusions of law:

I. FINDINGS OF FACT

A. DEFENDANT STEPHEN SCHMIDT

Stephen Schmidt was convicted on February 17, 2000, of two counts of Lewd and

Lascivious Molestation on a Victim less than 12 years old by a Defendant Greater than 17 years

old, in violation of Section 800.04(5)(b), Florida Statutes.  He was sentenced to concurrent terms

of seven years in prison, followed by three years of probation to be supervised by the Department

of Probation and Parole within the Florida Department of Corrections.  Numerous special

conditions were made a part of  his probation, including that he have no direct or indirect contact

with the victims of his crimes, that he receive psychosexual counseling, that he do no volunteer
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work or maintain employment where children regularly congregate, that he maintain a curfew,

and that he not live within 1,000 feet of a school, daycare center, or other place where children

regularly congregate.  Most of these probationary conditions are mandated by State law pursuant

to Section 948.30, Florida Statutes.

The Defendant was released from prison to begin his community supervision on

December 20, 2005.  Even though he was eligible to begin his probation, he was held in jail until

February 8, 2006, because it was believed that his contemplated residence (that of his mother)

was located 976 feet from a day care center.  That  would have placed him in violation of the

terms of his probation and the 1,000 foot restriction contained in State law.  After investigation,

the Department of Corrections verified  that the daycare center was no longer in operation.  As a

result, his mother’s residence was approved by his State probation officer  and he was released

from jail.

The Defendant’s probation officer testified that the Defendant’s living arrangement with

his mother was an excellent one from the standpoint of supervising him as a sex offender.  Mr.

Schmidt’s mother took him to work, transported him to his counseling, and was always present at

the home whenever the officer made her regular probation supervision visits.  The Defendant’s

probation officer testified that his mother’s residence was an extremely stable environment for

the Defendant.  The probation officer also testified that she and other probation officers made

attempts to locate residences for probationers that would comply with the 2,500 foot rule

contained in the City’s ordinance, but that it was “literally impossible” to find one.  The

probation officer was aware of the City’s contention that certain residences existed, but that a

listing of those residences was never provided to their offices or any probationers.  She also
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testified that potential residences would prove unworkable in practice, since many them were

apartment complexes which refuse to rent to sex offenders, and most complexes have

playgrounds and pools where children “regularly congregate”, making them incompatible with

State residency restrictions.

On February 16, 2006, Detective D. B. Kinney of the Jacksonville Sheriffs Office notified

the Defendant that his mother’s residence violated the 2,500 foot residency restriction contained

in Section 674.502 of the Jacksonville Municipal Ordinances.  Detective Kinney advised the

Defendant that he would have to move to a suitable location, but did not provide him with a list

of acceptable residences.  During the next five days, the defendant looked for another residence

with the assistance of his mother.  They sought suggestions for suitable locations from Detective

Kinney, the defendant’s probation officer, and a community re-entry officer who was working

with the Defendant.  None of those individuals was able to provide any suggestions for a

residence that would comply with City ordinance.  The Defendant was arrested for violating the

City ordinance on February 21, 2006.

B. DEFENDANT DONALD JENKINS

Donald Jenkins was convicted and sentenced for a sex offense which caused him to have

to register as a “Sexual Predator” under Florida law prior to the effective date of the Municipal

Ordinance.  He served a ten year prison sentence and was released from prison on August 10,

2005, and began serving a ten year term of probation.  Mr. Jenkins moved into Phoenix House on

West 6  Street with the approval of his State probation officer.  Phoenix House is a congregateth

living facility shared by a number of sex offenders and sex predators which complies with State

laws that impose a 1,000 foot residency restriction for sexual predators.  After moving into
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Phoenix House, a Jacksonville Sheriff’s officer ordered him to move, since the location violated

the 2,500 foot residency restriction contained in the Jacksonville Municipal Ordinance.  He

moved to Trinity Rescue Mission but was then arrested for a violation of probation for moving

without permission.  When released from jail he returned briefly to Phoenix House.  He then 

moved to Angel House on October 14, 2005, after obtaining his probation officer’s approval,

even though it was known that he might be arrested again for violating the Municipal Ordinance.

On October 20, 2005, he was arrested for living at Angel House since it also violated the 2,500

foot restriction of the Ordinance.

Dale Carney, Jr. (who serves as Jenkins’ probation officer) testified that Mr. Jenkins is

mentally slow and has diminished comprehension skills, but that he will follow simple and

specific instructions to the letter.  Mr. Jenkins’ psychological deficits require that he have support

and a structured environment.  He has a job working in a kitchen at a Bar-B-Que restaurant with

an employer who understands his problems.  He makes about $90.00 per week, so there are limits

on the type of housing he can afford.  The Angel House is close to his job and his mental health

treatment facility.  Mr. Carney further testified that if Mr. Jenkins lived outside of the core city it

would be hard for him to get to work and treatment, because he has no driver’s license, and it

would be harder for him to meet his probation obligations.  As part of the probation, which lasts

until August, 2015, Mr. Carney visits Mr. Jenkins at his home at least two times per month.  Mr.

Carney further testified he does not know where Mr. Jenkins could go if he had to move. 

At this court’s request, Mr. Carney researched the 33,000 residential addresses which the

City contends meets the municipal ordinance restrictions, but found none suitable for Mr.

Jenkins.  He testified that they were not all available for rent, and buying a house/condo was out



6

of the realm of possibility for not only Mr. Jenkins, but all other Defendants similarly situated. 

The rentals did not accept convicted felons and/or sexual offenders.  Some were way out of his

price range even if they did accept sexual predators, and the probation department  would not

have approved them since they had swimming pools and parks where children regularly

congregate.   Mr. Carney testified that if Mr. Jenkins were forced to move he would lose his job,

he would not be able to get to his mental health counseling as he would not be able to get

transportation, thus increasing the risk of going into a downward spiral and absconding.  Mr.

Carney testified that if a probation officer doesn’t know where an offender is residing, he doesn’t

know whether he is re-offending, and the risk to the community is drastically increased.  With his

present location, Mr. Jenkins has a structured life, is in counseling, and has a job.  Angel House

is run by a Pastor and his mother, who provide close supervision and ensure that the Defendant

reports weekly to his probation officer, and makes the home available for the probation officer to

make home inspections at least twice per month. The lack of residential or financial stability

increases the risk factors that eventually lead to re-offending.  Mr. Carney tried to find another

place before Mr. Jenkins moved to Angel House and had no success.  He stated that just about

any residence suitable to the Defendant in Jacksonville violates the City’s ordinance.

C. DEFENDANT JOE WATERS

Joe Waters was convicted and sentenced for a sex offense which caused him to have to

register as a “Sexual Predator” under Florida law before the Municipal Ordinance became

effective.  He was released from a seven year prison sentence on September 21, 2006, and began

serving a seven year term of probation.  Upon his release from prison, he took up residence at the

Phoenix House.  This location was approved by his probation officer with the Department of
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Corrections, because it meets the 1,000 foot residency restriction under State law.  Detective

Kenny of the  Jacksonville Sheriff’s Office ordered Mr. Waters to move at the end of October,

2006, because Phoenix House violated the 2,500 foot restriction contained in the City’s

municipal ordinance. Mr. Waters, with the assistance of his sisters and his aunt, could not find a

residence that complied with the ordinance.  Mr. Waters turned himself in on December 1, 2006,

to be booked on an arrest warrant for violation of the ordinance.  When he was released from jail,

he went to a different place that also violated the ordinance.  He was later arrested at this new

place for a violation of his State probation.  The violation of probation was discharged by the

Circuit Court, which approved the Defendant’s  return to Phoenix House.

Christopher Howell, Mr. Waters’ first probation officer with the Department of

Corrections, testified that  Phoenix House has been approved as a  place of residence  for a

number of sex offenders and sex predators by their office.  Because of this,  probation officers

visit the house very often as part of their obligation to monitor the sex offenders who are on

probation.  As a result, at least one probation officer visits Phoenix House on a daily basis.   State

probation officers view Phoenix House as an ideal location for sex offenders.  There are no

children around the home, and  the landlord notifies probation officers if there are problems with

any of the residents, such as mood swings on the part of offenders, curfew violations, or

questionable visitors for probationers at  the house.  Mr. Howell enforces a curfew of 10:00 p.m.

to 6:00 a.m. and makes random curfew visits.  

Mr. Waters has to work as a condition of his probation and he actually has two jobs

earning approximately $300.00 per week (depending on the weather since they are both

landscaping jobs), and pays his cost of supervision and his rent.  He files monthly reports with
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Mr. Howell, takes polygraph examinations and sex therapy classes once a week.  Mr. Howell

stated that Mr. Waters is a model probationer, in full compliance with his treatment and

probationary terms. 

D. DEFENDANT MICHAEL ALTICE

Michael  Altice was convicted and sentenced to a sex offense which caused him to have

to register as a sexual predator before the Municipal Ordinance became effective.  He was

sentenced as a youthful offender to serve 5 years in prison and upon his release to have a 10 year

sex offender supervised probation.  He was released from custody on July 1, 2003, and is now

serving his term of probation.  Mr. Altice attends psychosexual counseling and treatment, has a

curfew from 10:00 p.m. to 6:00 a.m., and cannot have any unsupervised contact with minors. Mr.

Altice, like the other Defendants, was arrested for violating the Municipal Ordinance on May 2,

2007, even though his residence was approved by his State probation officer and satisfied the

State’s 1,000 foot residency restriction.

E. PROBATION OFFICER TESTIMONY

            Abigail Ellis, one of the Defendants’ probation officer, testified that she feels like a

realtor searching for residences for the people she supervises.  Ms. Ellis advised the court that

one of her probationers  resided with his mother at an ideal location. The home satisfied the

1,000 foot rule under State law, and Defendant’s mother watched him all the time. The

Defendant worked with his mother, who drove him to work and back home, and also drove him

to his treatment and counseling.  Anytime Ms. Ellis visited the home, defendant was home with

his mother and her fiancee.  This particular defendant lived in the stability of his mother’s home

with constant supervision, until the 2,500 foot rule of the Municipal Ordinance became effective. 
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Ms. Ellis testified that it was literally impossible to find a place that satisfied this new rule.  She

stated that she never did find a place that complied: “I would be hard pressed to even imagine a

place...and actually called the probation office...(to see if any other probation officer found

one)...and talked with one of the specialists who advised me that they still haven’t found

anywhere...”   When asked about the 33,000 possible addresses provided by the City, she said

that most of those places are apartment complexes with playgrounds and pools which make them

unacceptable to the probation department, and they do not accept sexual predators.  Dale Carney,

another probation officer, testified that most of the addresses on the list that he randomly checked

are homes for sale. Not one of these defendants would be able to afford or qualify for a mortgage. 

F. CITY OF JACKSONVILLE MUNICIPAL ORDINANCE §674.502

City of Jacksonville Municipal Ordinance §674.502 provides:

Sec. 674.502 Sexual predators residency requirements.
(a) It is unlawful for any person who is required by Florida law to
register as a sexual predator to reside within 2,500 feet of any
school, public library, day care center, park, playground, or other
place where children regularly congregate.

b) A person residing within 2,500 feet of any school, public library,
day care center, park, playground, or other place were children
regularly congregate does not commit a violation of this Section,
provided that the sexual predator is in full compliance with
probation, parole, or conditional release and does not commit
another sexual offense, and was in compliance with the residency
restrictions prior to July 1, 2005, if any of the following apply:

(1) The person established the permanent residence prior to
July 1, 2005.

(2) The person was a minor when he/she committed the
offense and was not convicted as an adult.

(3) The person is a minor.
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(4) The school, public library or day care center within
2,500 feet of the persons permanent residence was opened after the
person established the permanent residence.

c) A person who violates subsection (a) shall be guilty of a class D
offence.  

 
Jacksonville Municipal Ordinance Section 674.502.

When it adopted the Ordinance, the Jacksonville City Council set forth a number of

findings of fact, including:

WHEREAS, the City of Jacksonville is deeply concerned about
the numerous recent occurrences in our state and elsewhere,
whereby convicted sex offenders who have been released from
custody repeat the unlawful acts for which they had originally been
convicted; and

WHEREAS, the City finds from the evidence the recidivism rate
for released sex offenders is alarmingly high, especially for those
who commit crimes on children, and

WHEREAS, the City desires to establish policy which provides
the maximum protection of the lives and persons in Jacksonville;
and

WHEREAS, Article VIII, Section 2(b), Florida Constitution and
§166.021, Fla. Stat., provide the City authority to protect the
health, safety and welfare of its residents;

Jacksonville Municipal Ordinance Section 2005-629-E.

The committee hearings and council proceedings contain statements by  members of the

City Council expressing a desire to protect the children in our community and support of the

ordinance as proposed.  However, no testimony or other evidence was presented to any

committee or the City Council to demonstrate that the passage of this ordinance would increase

the protection of our children beyond that already provided by the 1,000 foot restriction provided



   The difficulty in defining those terms was never addressed by the Council. 2
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by State law.  There was also no consideration of whether enforcement of the ordinance might

interfere with the Legislature’s plan to monitor sexual offenders, which includes a 1,000 foot 

restriction.  The limited public comment received during the consideration of the ordinance can

best be described as being in opposition to the ordinance.  

The Court also received a “summary” prepared for the Council by the City Council

Research Division staff.  This summary does not contain any information which would explain

how the passage of the ordinance would enhance the protection of children beyond the protection

already provided by the State’s 1,000 foot ban.  The summary contains a description of the

ordinance, and raises questions concerning the difficulty in defining what constitutes a

“playground” or a “place where children congregate” insofar as the ordinance is concerned.2

The Ordinance was enacted by the City Council on May 24, 2005 and approved by the

Mayor on June 2, 2005.  The actual number of sexual predators currently affected by the

Ordinance is extremely low.  Sergeant James Brennock of the Jacksonville Sheriff’s Office

(“JSO”) testified that there are approximately 172 sexual predators in Jacksonville on any given

day.  The Ordinance is not applicable to the majority of those pursuant to the exceptions

contained in the Ordinance.  At the time of his testimony, only eight (8) sexual predators had

been arrested for a violation of the Ordinance.   

In order to determine whether a certain residence is a permissible residence under the

Ordinance, JSO officers utilize a mapping application (the “program”) created at JSO’s direction

by N. George Chakhtoura, GIS Manager for the City of Jacksonville Information Technology

Division.  The program allows a JSO officer to enter an address and find out whether that



It would appear that those charged with the responsibility of enforcing the ordinance also3

resolved the difficulty in defining those terms  by choosing to ignore them. 
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particular address is within 2,500 feet of a school, public library, day care center, park, or

playground.  The database of “protected facilities” utilized by the program is compiled from the

following sources:

a. A list of all public schools in Duval County, provided by the Duval County
School Board;

b. A list of all properties for which the use is designated as “school,” provided by the
Duval County Property Appraiser;

c. A list of all parks provided by the Parks and Recreation Department, which
includes all playgrounds that are a part of the park system;

d. A list of all day care centers provided by JSO; and
e. A list of all the libraries that are part of the Jacksonville Public Library system,

provided by the City of Jacksonville.

No provision was made to include private playgrounds or identify other places where “children

congregate” such as swimming pools, school bus stops or the beaches.  No reason was given for

the failure include those areas in the mapping process.   JSO officers testified that if they have a3

question as to whether a particular place that is not listed in the database qualifies as one of the

protected facilities in the Ordinance, the officer will contact a supervisor or the State Attorney’s

Office.

At the Jacksonville Sheriffs Office’s direction, Mr. Chakhtoura designed the program to

calculate the 2,500 feet from property line to property line, based upon the two nearest points. 

The program computes the actual measurement for the officers.   The database of protected

facilities is periodically updated, although there are no requirements for when or how often that is

done.   As of the summer of 2006, the program indicated that there were approximately 33,301



  Andrew J.R. Harris & R. Karl Hanson, Sex Offender Recidivism: A Simple Question4

2004-03, at 7, Public Safety and Emergency Preparedness Canada.

  In the Harris & Hanson study, recidivism was “defined as sexual offenses reported to5

police that are credible and sufficiently serious to justify charges or convictions.”  Harris &
Hanson at 2.  Dr. Levenson agreed that studies that define recidivism more broadly result in even
higher recidivism rates.  (Tr. pg. 182-184).  
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residential units in the City of Jacksonville that were not within 2,500 feet of a protected facility. 

Testimony presented by the Defendant indicates that many of these residences are in gated

communities which would not rent to a sexual predator, or in communities well beyond the

financial  reach of the Defendant and most individuals subject to the ordinance.

G. EXPERT TESTIMONY

Defendant presented the testimony of two expert witnesses (Dr. Luis Rosell and Dr. Jill

Levenson) on the subject of residency restrictions and recidivism rates for sex offenders.  The

State presented testimony from its own expert on the subject, Dr. Chris Robison. 

There is no question that recidivism by sexual offenders is a nationwide concern.  Both

Dr. Levenson and Dr. Robison acknowledged research  concluding that in the 15 years following4

release of sexual offenders from prison, approximately 24% of sexual offenders recidivate.   Both5

also acknowledged that offenders with a prior sexual offense conviction have even higher

recidivism rates: 37% within a 15 year period.  As Dr. Robison explained it, one prior sexual

conviction approximately doubles the likelihood of an offender being convicted of a future

sexual offense.  All three experts testified that it is well established that most sex offenders have

many more victims than those involved in offenses for which they were arrested, as well as a

variety of victims (adult and children).  Dr. Rosell and Dr. Levenson both conclude that there is

no proof that residency restrictions for sex offenders helps to reduce  recidivism rates, citing two



  Report on Safety Issues Raised by Living Arrangements for and Location of Sex6

Offenders in the Community, as prepared for the Colorado State Judiciary Committees, Senate,
and House of Representatives, Colorado Department of Public Safety, (March 15, 2004).

Level Three Sex Offenders Residential Placement Issues, 2003 Report to the Legislature,
Minnesota Department of Corrections, (January 2003, revised February 2004).

  In regard to the Minnesota study, Dr. Robison cited the lack of peer review and7

publication, limited follow up period, small sample size (Tr. pg. 218), and the fact that a great
number of the subjects were under supervision (Tr. pg. 221).  In regard to the Colorado study, he
cited the limited sample size, the fact that all of the subjects were under supervision which
included some prohibitions against proximity to children, and the short follow up period.  (Tr,
pg. 226).    
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studies  in support of their conclusions.  Both admit, though, that these are the only studies6

currently available that directly address the issue of recidivism rates and residency restrictions. 

Dr. Robison testified that there are significant limitations to both of these studies  which limits7

the ability to generalize from them and, that based on this, they do not support a conclusion that

residency restrictions are not effective in reducing recidivism.  In his opinion, due to the limited

number of studies and the limitations inherent in them, there is no basis in the current research to

say either way whether residency restrictions have an effect on recidivism rates.  Even the

Defendant’s witness, Dr. Levenson, agreed that there is not enough research to support a

conclusion either way.  According to Dr. Robison, the type of research needed to draw specific

conclusions regarding the effectiveness of  residency restrictions would take at least ten years,

and possibly fifteen years.

Although Dr. Rosell and Dr. Levenson testified against residency restrictions, they both

admitted that reducing access to victims can decrease the likelihood to re-offend.  Dr. Rosell’s

testimony concurred with his prior testimony in the Doe v. Miller case that “reducing a specific

sex offender’s access to children was a good idea, and that ‘if you remove the opportunity, then



  Jill S. Levenson and Leo P. Cotter, The Impact of Sex Offender Residence Restrictions,8

Int’l Journal of Offender Therapy & Comparative Criminology, Vol. 49(2) (2005), pp. 175-176.
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the likelihood of reoffense is decreased.’” Doe v. Miller, 405 F.3d 700, 707 (8th Cir. 2005), cert.

denied, 126 S.Ct. 757, 163 L.Ed.2d 574 (2005).  Similarly, Dr. Levenson testified that some sex

offenders are dangerous and should be prevented from having access to children.  Further, she

acknowledged writing that “sexual interest in children and access to victims are factors also

associated with recidivism,” and that “it makes sense that risk might be managed by reducing

some of the exposure to children and prohibiting them from living near places where children

congregate.”   Dr. Robison similarly testified that access to victims is a dynamic factor that can8

contribute to re-offending, and that residency in proximity to groups of children is or may be

relevant, independent of where they ultimately commit the offense. 

The experts that testified stressed the importance of stability, availability of treatment and

supervision as a way to keep recidivism down.  Research has shown that treatment has a

beneficial  effect on offenders and helps to reduce their recidivism rates.  Without supervision

and treatment, the public is exposed to greater risk     Dr. Rosell noted, however,  that when a 

2,000 foot  residency restriction went into effect in Iowa, it had an unintended result.  Sex

offenders began to live at roadside rest stops and motels very far away from the cities in order to

comply with the law.    This placed them further from their treatment and counseling facilities.  

The stress placed on  these defendants living in outlying areas made it more difficult for them to

obtain the benefit of their counseling, made it more difficult to retain their jobs, and removed the

stability which comes from close supervision by a probation  officer.   All of these factors

increased the likelihood of absconding from treatment and supervision.  After the passage of this



Much of the language of this section is borrowed from the legislative summary contained9

in the written arguments submitted by the Defendants in support of their motions.  Counsel for
the City and State stipulated to that statutory summary.
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act, the rate of probationers who absconded from supervision nearly tripled.   For this reason,

prosecuting attorneys in Iowa raised concerns about the law in Iowa, and issued a statement

calling for its repeal or modification. 

The State's expert, Dr. Robison, testified that the risk of recidivism on the part of

pedophiles is increased when pedophiles have an opportunity to observe children, particularly  if

they are engaged in activities. That sort of visual stimulus promotes deviant fantasies which may

ultimately lead to offending behavior. He also agreed that there is no research that would support

the extension of the State's 1,000 foot residency restriction to 2,500 feet, or any research that

would suggest that such an extension would be more effective in protecting children.

G. STATE LEGISLATION9

Section 775.21, et seq., Florida Statutes, contains the  “The Florida Sexual Predators Act. 

This act describes the Legislature’s intent to “implement a strategy” for dealing with sexual

offenders that includes incarceration, supervision in the community by specially trained

probation officers having low case loads, registration, public notification, and prohibiting sexual

predators from working with children.  The statute defines sexual predator criteria and sexual

predator designation.  It sets up detailed registration requirements and provides for the

notification of the community when a sexual predator takes up residence there.  It sets up a

procedure for verifying the addresses of sexual predators, and establishes penalties for violation

of the statute by a sexual predator.  Significantly, it imposes a duty upon the courts to uphold the



The various statutes cited herein are merely examples of the many laws which have10

been enacted by the Legislature to address the issue of sexual offenders and predators–it is not
intended to be an exhaustive list.
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State laws governing sexual predators and sexual offenders.  It also admonishes the courts

against encroaching on the Legislature’s “exclusive power to make laws” in this area.  Section

775.24, Florida Statutes.

Section 775.21, et seq., are not the only laws  passed by the Florida Legislature regulating

sex offenders.   Section 794.065, Florida Statutes, provides in pertinent part that:10

“It is unlawful for any person who has been convicted of a violation of Section 794.011,
Section 800.04, Section 827.071, or Section 847.0145, regardless of whether adjudication
has been withheld, in which the victim of the offense was less than 16 years of age, to
reside within 1000 feet of any school, day care center, park or playground.”

Chapter 948 of the Florida Statutes provides the structure for the State’s probation and

community control services.  Section 948.30  provides additional terms and conditions of

probation or community control for certain sex offenses.  It creates conditions of probation and

community control including a curfew, participation in treatment, no contact with the victim, in

certain cases no unsupervised contact with any children under the age of 18, in certain cases a

prohibition on working for pay or as a volunteer at places where children congregate, a

prohibition on viewing, owning or possessing certain obscene materials, submission of blood

specimens, restitution to the victim, submission to warrantless searches, and, when a victim was

under 18, a residency restriction of 1,000 feet from a school, daycare center, park, playground or

other places where children regularly congregate, as prescribed by the court.  It also, in some

cases, sets requirements for polygraph exams, maintenance of a driving log, a prohibition against

owning a post office box, submission to an HIV test, and electronic monitoring
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Section 943.0435, Florida Statutes, also regulates sexual offenders and sexual predators. 

It requires registration and reporting and has special provisions for search of registration

information regarding sexual predators and sexual offenders when they are placed on

misdemeanor probation.  It also imposes a duty on the court to uphold the laws governing sexual

offenders and sexual predators.

Sections 394.910 through 394.931 contain  the Jimmy Ryce Act, which deals with civil

commitment of certain dangerous sex offenders when they are coming to the end of a prison

sentence.   It sets up an elaborate procedure for dealing with those sex offenders and predators

who are determined by experts to be the most dangerous to the public.

Section 944.607 further regulates sexual predators and offenders.  It deals with reporting

by sex offenders to FDLE and  notification to schools attended by the offender; it requires in

person reporting by the offender, sharing of photographs and personal information, including  the

VIN numbers of any mobile homes the offender may reside.  

Section 948.061 deals with identifying, assessing and monitoring high-risk sex offenders

on community supervision and providing cumulative criminal and supervision histories on the

internet.  It assures that sexual predators are immediately identified and that full information

about them is provided to judges.

Section 948.062 provides for reviewing and reporting serious offenses committed by

offenders placed on probation or community control, including sex offenses.  It requires

statistical data summaries to go to the Office of Program Policy Analysis and Government

Accountability so that organization can report to the President of the Senate and the Speaker of

the House of Representatives so that the Community Supervision Program may be improved.
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Section 948.063 provides for electronic monitoring to be imposed upon violations of

probation or community control by designated sexual offenders and sexual predators.

Section 948.12 provides for intensive supervision for post-prison release of violent

offenders, including sexual predators.  It requires that sexual predators who are on probation after

a period of incarceration be provided intensive supervision by experienced probation officers

whose caseloads may be restricted to a specified number of offenders per officer.

Section 948.31 provides for diagnosis, evaluation and treatment of offenders who are

placed on probation or community control for certain sex offenses or child exploitation.  This

includes offenses which lead to designation as a sexual predator.  It requires an evaluation and

counseling if the need therefor is established.

II. STANDARD OF REVIEW:

Under the laws of Florida, statutes are presumed to be constitutional: 

 “A presumption of constitutionality is inherent in any statutory analysis....Legislative
enactments should be sustained where possible....Even if the statute is susceptible to more
than one interpretation, courts must adopt the constitutional construction.”  State v.
Deese, 495 So. 2d 286, 287 (Fla. 2d DCA 1986) (citations omitted).  

A court should resolve any doubts about the constitutionality of a statute in favor of its validity. 

Dufresne v. State, 826 So. 2d 272, 274 (Fla. 2002).  The same rationale applies to municipal or

county ordinances:

 “A regularly enacted ordinance will be presumed to be valid until the contrary is shown,
and a party who seeks to overthrow such an ordinance has the burden of establishing its
invalidity....An appellate court will ‘indulge every reasonable presumption in favor of an
ordinance’s constitutionality.’” Lowe v. Broward County, 766 So. 2d 1199, 1203 (Fla. 4th
DCA 2000).  
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III. DISCUSSION

The Defendants have filed their Motions to Dismiss, alleging that the City of Jacksonville

Municipal Ordinance §674.502 is 1) is unconstitutionally vague and overbroad, 2) violates

procedural due process, 3) constitutes double jeopardy, 4) is an ex post facto law, 5) constitutes

cruel and unusual punishment, 6) is in is conflict with State law, 7) is preempted by State law, 

and 8) violates substantive due process.

A. VAGUENESS

 The Defendants argue that the Ordinance is unconstitutionally vague in that it (1) fails to

define the phrase “other place where regularly congregate” and the terms “park” and

“playground,” and (2) fails to tell how the 2,500 foot limitation is to be measured, both of which

result in an inability of a citizen to know what conduct is prohibited and invites arbitrary and

capricious enforcement by law enforcement.  

“The standard for testing for vagueness under Florida law is whether the statute gives a

person of ordinary intelligence fair notice of what constitutes forbidden conduct....The language

of the statute must provide a definite warning of what conduct is required or prohibited,

measured by common understanding and practice.”  Brown v. State, 629 So. 2d 841, 842 (Fla.

1994) (citations omitted).  The Court finds that the terms “park” and “playground,” when

measured by common understanding and practice, are not unconstitutionally vague.  Although

the Ordinance does not define these terms, the failure to define a term does not, in and of itself,

render a statute vague. Dufresne, 826 So. 2d at 275.  When a statute fails to define a term, the

court may resort to the plain and ordinary meaning of a word of common usage.  Id.  

In addition, the language “other place where children regularly congregate” has already



  Renumbered as current Fla. Stat. 948.30 and amended by Laws 2004, c. 2004-373, s.11

18, eff. July 1, 2004.  
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been upheld by the First District Court of Appeal on a vagueness challenge.  In Britt v. State, 774

So. 2d 415, 417 (Fla. 1st DCA 2001), the Court upheld the constitutionality of this language in

Florida Statute §948.03(5) , which requires community control provisions prohibiting certain11

sex offenders from “liv[ing] within 1000 feet of a school, daycare center, park, playground, or

other place where children regularly congregate.”  In doing so, the Court held: 

The state contends that the doctrine of ejusdem generis requires
that the phrase ‘or other place where children regularly congregate’
be read in conjunction with the enumeration of specific places
identified, i.e., schools, daycare centers, parks and
playgrounds....We agree with the state.  Applying this general rule
of construction, we are of the opinion that the two conditions
challenged by appellant are sufficiently precise to “give a person of
ordinary intelligence fair notice of what constitutes forbidden
conduct.”  

Id. at 417. (citations omitted).  Based on the above, this Court finds that the language “other

place where children regularly congregate” is not constitutionally vague. 

Defendants also object to the lack of a precise method of measurement of the 2,500 feet

in the Ordinance.  In addressing a vagueness challenge to Florida Statute 893.13(1), which

prohibited drug transactions within 200 feet of a public housing facility, the Florida Supreme

Court commented on a similar argument:  

A statute need not be so specific that it puts a person on reasonable
notice of how to measure the distance between the location of the
drug transaction and the public housing facility or requires the
State to prove that a defendant knew he or she was within 200 feet
of the public housing facility.  See State v. Burch, 545 So. 2d 279
(Fla. 4th DCA 1989), approved, 558 So. 2d 1 (Fla.
1990)(upholding constitutionality of statute that forbade drug
transactions within 1000 feet of schools).
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Brown v. State, 629 So. 2d 841, 843, FN3 (Fla. 1994).  This Court agrees.

Similar arguments in regard to the vagueness of residency restrictions statutes were

addressed in Doe v. Miller, 405 F.3d 700 (8th Cir. 2005), cert. denied, 126 S.Ct. 757, 163

L.Ed.2d 574 (2005).  In Miller, the Eighth Circuit upheld the constitutionality of an Iowa statute

that prohibits sex offenders from residing within 2000 feet of a school or registered child care

facility, and rejected the defendants’ claim that they were “deprived of notice required by the

Constitution because some cities in Iowa are unable to provide sex offenders with information

about the location of all schools and registered child care facilities, and because it is difficult to

measure the restricted areas, which are measured ‘as the crow flies’ from a school or child care

facility.”  Id. at 704-705, 708. 

B. OVERBREADTH

The overbreadth doctrine applies if the legislation “is susceptible of application to

conduct protected by the First Amendment.”  Florida v. Brake, 796 So. 2d 522, 527 (Fla.

2001)(citations omitted).  In discussing the overbreadth doctrine, the United States Supreme

Court has held that “a court’s first task is to determine whether the enactment reaches a

substantial amount of constitutionally protected conduct.  If it does not, then the overbreadth

challenge must fail.”  Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S.

489, 494, 102 S.Ct. 1186, 71 L.Ed.2d 362 (1982).  See also, Doe v. Mortham, 708 So. 2d 929,

931 (Fla. 1998).  The overbreadth doctrine is an exception to the traditional rules of practice and

should only be applied by the court sparingly and as a last resort.  Doe, 708 So. 2d at 931.  The

overbreadth “must not only be real, but substantial as well, judged in relation to the statute’s
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plainly legitimate sweep.”  Id. 

Defendants argue that the Ordinance impacts on First Amendment freedom of association

rights because, due to the vagueness of the Ordinance, sexual predators will refrain from living in

certain areas with family and friends because they are unable to be tell whether the areas fall

within the 2,500 foot restriction.  The Court disagrees and finds that the Ordinance does not

reach a substantial amount of constitutionally protected conduct.  As discussed in greater detail

below, a sexual predator is not prohibited from residing with family or any particular person by

the Ordinance.  Only the location of where he may live with these persons is affected.  In

addition, he may still own property, lease it, visit it, or conduct business on it within the 2,500

foot protected area.  Similar arguments have been rejected in other jurisdictions with residency

restriction statutes.  See Mann v. State, 603 S.E.2d 283, 285 (Ga. 2004); People v. Leroy, 828

N.E.2d 769, 784 (Ill. App. 5 Dist. 2005), appeal denied 839 N.E.2d 1032.  Based on the above,

the Court finds that the Ordinance is not unconstitutionally overbroad.

C. PROCEDURAL DUE PROCESS

            Defendants argue that the Ordinance violates procedural due process rights because it 

creates a blanket, life-long residency restriction without any individualized showing of

dangerousness or individualized opportunity to obtain an exemption from the law.  The Florida

Supreme Court addressed an identical argument when it addressed the constitutionality of the

Florida Sexual Predators Act.  

In Milks v. State, 894 So. 2d 924, 926 (Fla. 2005), the defendants raised a procedural due

process claim based on the fact that the Act “does not provide any procedure for determining in

individual cases whether or not a person with an Act-qualifying conviction actually presents a



  Other jurisdictions that have addressed this identical argument in regard to residency12

restriction statutes have also rejected it.  See Doe v. Miller, 405 F.3d 700, 709-710 (8th Cir.
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danger to the community that would justify the imposition of the Act’s requirements....” The

Court cited to the United States Supreme Court case of Connecticut Department of Public Safety

v. Doe, 538 U.S. 1, 123 S.Ct. 1160, 155 L.Ed.2d 98 (2003), which rejected an identical challenge

to Connecticut’s sex offender registration law, and held that the same result applied in its case. 

Id.  

“The Supreme Court, noting that ‘Connecticut...has decided that
the registry requirement shall be based on the fact of previous
conviction, not the fact of current dangerousness,’ reversed the
circuit court ‘because due process does not require the opportunity
to prove a fact [e.g., current dangerousness] that is not material to
the State’s statutory scheme....In short, even if respondent could
prove that he is not likely to be currently dangerous, Connecticut
has decided that the registry information of all sex offenders-
currently dangerous or not-must be publicly disclosed....[A]ny
hearing on current dangerousness [would be] a bootless exercise.’” 

Id. at 927 (citation omitted).  The Florida Supreme Court in Milks held that since Florida’s Act

also turns on the fact of a prior conviction alone, not current dangerousness, it would be pointless

to provide a hearing on dangerousness.  Id.  “[T]he burdens imposed by the Act...flow from the

fact of a previous conviction-and [defendants] received ‘a procedurally safeguarded opportunity’

to contest that fact.”  Id. at 928.

Similarly, current dangerousness is not material to Jacksonville's ordinance. The

requirements of the ordinance turn on a Defendant’s status as a sexual predator alone - a fact that

he has already had a procedurally safeguarded opportunity to contest.  Therefore, procedural due

process does not require that the Ordinance provide for any individualized hearing on current

dangerousness.   12



2005), cert. denied, 126 S.Ct. 757, 163 L.Ed.2d 574 (2005); State v. Seering, 710 N.W.2d 655,
663 (Iowa 2005); and People v. Leroy, 828 N.E.2d 769, 776 (Ill. App. 5 Dist. 2005), appeal
denied 839 N.E.2d 1032.
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D. EX POST FACTO/DOUBLE JEOPARDY

The United States Supreme Court set out the framework for an ex post facto challenge in

Smith v. Doe, 538 U.S. 84, 123 S.Ct. 1140, 155 L.Ed.2d 164 (2003), which involved a challenge

to an Alaska statute requiring sex offenders to register.  The first step is to determine whether the

intention of the legislature was to impose punishment.  Id. at 92, 123 S.Ct. at 1147. If so, that

ends the inquiry and the law is punitive.  Id.  “If, however, the intention was to enact a regulatory

scheme that is civil and nonpunitive, we must further examine whether the statutory scheme is so

punitive either in purpose or effect as to negate [the State’s] intention to deem it civil....Because

we ordinarily defer to the legislature’s stated intent, only the clearest proof will suffice to

override legislative intent and transform what has been denominated a civil remedy into a

criminal penalty.”  Id. (internal quotations and citations omitted).  In the instant case, the

Defendant has conceded that the legislative intent in enacting the Ordinance was nonpunitive. 

Instead, he argues that it is punitive in its effect.

To determine if the Ordinance is punitive in its effect, the Court applies the five factors

identified by the Supreme Court in Smith: whether the law (1) “has been regarded in our history

and traditions as a punishment;” (2)  “promotes the traditional aims of punishment;” (3)“imposes

an affirmative disability or restraint;” (4) “has a rational connection to a nonpunitive purpose;”

and (5) “is excessive with respect to this purpose.”  Id. at 97, 123 S.Ct. at 1149.  These factors

originated in double jeopardy jurisprudence; thus, they apply to Defendants’ double jeopardy

argument as well. 
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First, Defendants argue that the Ordinance constitutes banishment, which is a historical

punishment.  This Court disagrees.  The Ordinance only restricts sexual predators from residing

in certain areas.  It does not expel them or prohibit them from entering those areas. 

The second factor is whether the Ordinance promotes the traditional aims of punishment. 

Defendants argue that it promotes deterrence, and should thus be considered punitive.  However,

the Supreme Court de-emphasized this factor in Smith v. Doe, finding that “[a]ny number of

governmental programs might deter crime without imposing punishment.  ‘To hold that the mere

presence of a deterrent purpose renders such sanctions ‘criminal’...would severely undermine the

Government’s ability to engage in effective regulation.’” Smith, 538 U.S. at 102, 123 S.Ct. at

1152.  This Court agrees and finds that any deterrent effect of the Ordinance is secondary and

does not, by itself, render the Ordinance punitive in nature.  

Next, the Court must  consider whether the Ordinance imposes an affirmative disability

or restraint.  The Supreme Court has held that “[i]f the disability or restraint is minor and

indirect, its effects are unlikely to be punitive.”  Smith, at 100, 123 S.Ct. at 1151.  The Court

disagrees with the Defendants’ assertion that the Ordinance affects a sexual predators’ ability to

associate with others and his choice of employment.  Any such effect is indirect.  The Ordinance

does impose a restraint by precluding a person from living within a particular area; however, it

imposes no physical restraints and is less restrictive than the involuntary commitment provisions

for mentally ill sex offenders that was held to be nonpunitive by the Supreme Court in Kansas v.

Hendricks, 521 U.S. 346, 363-65, 117 S.Ct. 2071, 138 L.Ed.2d 501 (1997).  In addition, this

Court agrees with the Eighth Circuit in Doe v. Miller, where it held that any restraint must be

weighed against the next two factors, i.e. whether the law is rationally related to its nonpunitive
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purpose and whether it is excessive.  Miller, 405 F.3d at 721.  

Whether the Ordinance has a rational relation to a nonpunitive purpose is another factor

in the analysis to determine if its effect is punitive.  Smith at 102, 123 S.Ct. at 1152.  The

“rational connection” standard is not demanding: “A statute is not deemed punitive simply

because it lacks a close or perfect fit with the nonpunitive aims it seeks to advance.”  Id. at 103,

123, S.Ct. at 1152.  As will be noted later in this Order, we see no rational connection between

the City’s expansion of the residency restrictions from that already contained in State law, and

the City’s interest in protecting its citizens.   Standing alone, however, this does not require a

finding that the effect is punitive.

Another factor is whether the Ordinance is excessive in relation to its nonpunitive

purpose.  Defendants argue that the Ordinance is excessive in that it constitutes a life-long

restriction and is not linked to whether or not the individual sexual predator is actually

dangerous.  This is essentially the same argument that was made by the Defendants in their

procedural due process claims.  The result is the same here.  Failure to provide for some form of

exemption from the Ordinance based on a risk assessment does not make the Ordinance

excessive for purposes of an ex post facto analysis.  The Supreme Court rejected an identical

claim in Smith v. Doe:

The Ex Post Facto Clause does not preclude a State from making
reasonable categorical judgments that conviction of specified
crimes should entail particular regulatory consequences.  We have
upheld against ex post facto challenges law imposing regulatory
burdens on individuals convicted of crimes without any
corresponding risk assessment....“Doubtless, one who has violated
the criminal law may thereafter reform and become in fact
possessed of a good moral character.  But the legislature has power
in cases of this kind to make a rule of universal application....” 



   Other jurisdictions have addressed arguments similar to Defendants’ and ruled the13

same way in rejecting ex post facto challenges to residency restrictions statutes.  See Lee v. State,
895 So. 2d 1038 (Ala.Crim.App. 2004); Doe v. Baker, 2006 WL 905368 (N.D.Ga. 2006); People
v. Leroy, 828 N.E.2d 769 (Ill. App. 5 Dist. 2005), appeal denied 839 N.E.2d 1032,; Coston v.
Petro, 398 F.Supp.2d 878 (S.D. Ohio 2005); State ex rel. White v. Billings, 2006 WL 2706766
(Ohio. Com.Pl. 2006); Doe v. Miller, 405 F.3d 700, 714 (8th Cir. 2005), cert. denied, 126 S.Ct.
757, 163 L.Ed.2d 574 (2005); State v. Seering, 710 N.W.2d 655, 663 (Iowa 2005).
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The State’s determination to legislate with respect to convicted sex
offenders as a class, rather than require individual determination of
their dangerousness, does not make the statute a punishment under
the Ex Post Facto Clause.

Smith at 103-104, 123 S.Ct. at 1153.

Based on the above reasoning, the Court finds that the Ordinance is not punitive in its

effect, and does not violate the ex post facto clause.   Even if this Ordinance was punitive in13

nature, the Court finds that it does not punish conduct that occurred prior to its enactment. 

Defendants are not in violation of the Ordinance solely because they are sexual predators. 

Rather, they face punishment under the Ordinance for their current behavior, i.e., their failure

abide by the residency restriction. This is no different than a defendant receiving a stiffer penalty

under a habitual offender statute based on a prior conviction, which has been held to not

constitute an ex post facto violation.  Plain v. State, 720 So. 2d 585, 586 (Fla. 4th DCA

1998)(citing Reynolds v. Cochran, 138 So. 2d 500 (Fla. 1962)).  Because the Court finds that the

Ordinance is not punitive, there is no violation of Defendants’ double jeopardy rights.  

E. CRUEL AND UNUSUAL PUNISHMENT

            Defendants argue that the Ordinance is unconstitutional because it constitutes cruel and

unusual punishment.  It is their position that their conduct should not constitute a crime at all. 

While the United States Supreme Court has held that the Eighth Amendment imposes
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substantive limits on what can be made criminal conduct, this is to be applied sparingly. 

Ingraham v. Wright, 430 U.S. 651, 667, 97 S.Ct. 1401, 1410, 51 L.Ed.2d 711 (1977).  “‘The

primary purpose of (the Cruel and Unusual Punishments Clause) has always been considered,

and properly so, to be directed at the method or kind of punishment imposed for the violation of

criminal statutes....’” Id. (citing Powell v. Texas, 392 U.S. 514, 531-32, 88 S.Ct. 2148, 2154, 20

L.Ed.2d 1254 (1969)).  In light of this, it is not cruel and unusual punishment to make

Defendant’s conduct a violation of the Ordinance

The only issue that remains is whether the punishment is grossly disproportionate to the

crime being punished.  Phillips v. State, 807 So. 2d 713 (Fla. 2d DCA 2002).  “[P]roportionality

challenges in noncapital cases should rarely be successful.”  Id. at 716 (citing Rummell v.

Estelle, 445 U.S. 263, 272, 100 S.Ct. 1133, 63 L.Ed.2d 382 (1980)).  This Court has already

determined that the Ordinance is not additional punishment for the prior sex offense conviction,

so there can be no cruel and unusual punishment claim in that regard.  The actual penalty for a

violation of the Ordinance is the same as the penalty for a second-degree misdemeanor.  This

does not constitute cruel and unusual punishment.

F. CONFLICT

            Defendant also argues that the Ordinance conflicts with Florida Statute §794.065, which

provides in relevant part: “It is unlawful for any person who has been convicted of a violation of

s. 794.011, s, 800.04, s. 827.071, or s. 847.0145, regardless of whether adjudication has been

withheld, in which the victim of the offense was less than 16 years of age, to reside within 1,000

feet of any school, day care center, park, or playground.”  Section 794.065(1), Florida Statutes

(2005).  
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When the state has enacted a statute, a municipality cannot enact an ordinance that

conflicts with the statute.  Phantom of Clearwater, Inc. v. Pinellas County, 894 So. 2d 1011, 1020

(Fla. 2d DCA 2005).  When a municipality forbids what the State has expressly licensed,

authorized or required, or when it authorizes what the State has expressly forbidden, there exists

conflict.  Rinzler v. Carson, 262 So. 2d 661, 668 (Fla. 1972).  It is Defendants’ position that the

state statute expressly authorizes sexual predators to live from 1,000 feet to 2,500 feet of certain

facilities, and that by forbidding this, the Ordinance conflicts with the statute.  However, this

Court finds nothing in the state statute that expressly authorizes sexual predators to live in any

particular place.  “In general, an ordinance conflicts with a statute when the two rules cannot

coexist....Stated otherwise, legislative provisions are inconsistent if, in order to comply with one

provision, a violation of the other is required.”  Phantom, 894 So. 2d at 1020.  Such a conflict is

not present in the instant case.  The Ordinance imposes additional restrictions on sexual

predators, but it does not conflict with the State’s restrictions.  “Generally,...the fact that an

ordinance imposes additional requirements on a person or business is not evidence of conflict.” 

Id. (citations omitted).  

Defendants also argue that the residency restriction itself is a penalty, and thus, when the

ordinance increases the distance from 1000 feet to 2500 feet, this increases the penalty imposed

by the State and creates conflict.  An ordinance penalty may not exceed the penalty imposed by

the state.  Phantom, 894 So. 2d at 1021.  However, for reasons more fully discussed below, this

Court finds that the residency restriction itself is not a penalty.  The only way a penalty arises is

from a violation of the Ordinance.  The penalty for a violation is a Class D offence, which is

equal to the punishment for a second-degree misdemeanor.  See Jacksonville, FL, Municipal Ord.



31

§674.502(c), §632.101(a)(4).  The penalties for a violation of the state statute are a third-degree

felony and a first-degree misdemeanor.  See Fla. Stat. §794.065(1) (2005).  Therefore, the

Ordinance penalty does not exceed the penalty imposed by the State.

F. PREEMPTION

 The Legislature can preempt a county’s broad authority to enact an ordinance either

expressly or by implication.  Phantom of Clearwater, Inc. v. Pinellas County, 894 So. 2d 1011,

1018 (Fla. 2d DCA 2005).  A court should only invalidate an ordinance based on preemption

where its subject is “in substantial degree a matter of state concern.”

The City and State argue, and the Defendants concede, that there is no express

preemption in the instant case.  The Defendants argue, however,  that the State’s legislative

scheme (including Sections 775.21, 794.065, 948.30, 943.0435, 394.910-394.931, 944.607-

948.063, 948.12, and 948.31, Florida Statutes) is so pervasive that it demonstrates the

Legislature’s intent to preempt the field of sex offender and sexual predator regulation.  

Implied preemption can be  found “only when the legislative scheme is so pervasive as to

evidence an intent to preempt the particular area, and where strong public policy reasons exist for

finding” such to be the case.  Id. at 1019.  It is generally applied only to a very narrow area of the

law and “[t]he courts should be careful in imputing an intent on behalf of the Legislature to

preclude a local elected governing body from exercising its home rule powers.”  Lowe v.

Broward County, 766 So. 2d 1199, 1207 (Fla. 4th DCA 2000).  

The presence of sexual offenders and predators within our communities is certainly one

of great concern to all decent and law abiding citizens.  In the past few years, our society has

endured too many horrific news accounts involving incidents in which a convicted sex offender 



Certainly, even one instance of violence toward a child by a sexual offender is one too14

many for our society to tolerate.  When these incidents are reported, they understandably raise
concern among our citizens and lawmakers.  Notably, the expert evidence presented in these
cases suggests that the majority of sexual offenses against children arise out of situations where
the offender and victim are acquainted with each other, or reside with each other. Interestingly
enough, neither the State’s nor the City Council’s  residency laws have provisions which prohibit
sexual offenders from actually  residing with children.   Nor do they specifically prohibit sexual
offenders from residing where the risk of triggering their deviant behavior might be high, such as
close to beaches or near community swimming pools.  For the most part, they do not even
prohibit convicted pedophiles from having unaccompanied contact with minors.  Therefore, these
ordinances fail to address those situations where the evidence suggests that the risk of recidivism
by pedophiles is the highest.
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has committed a new offense against a child or other person.   These incidents have prompted14

our Legislature to enact  comprehensive legislation designed to stem this criminal activity and

enhance the safety the communities throughout our State.  This was part of an overall  “strategy”

designed to address the threat which sexual offenders and predators present to children and the

other members of the community.  Not surprisingly, the stated intent of the Legislature is similar

to that expressed by the City Council in its Ordinance:

LEGISLATIVE FINDINGS AND PURPOSE;
LEGISLATIVE INTENT.--

(a) Repeat sexual offenders, sexual offenders who use physical violence, and sexual
offenders who prey on children are sexual predators who present an extreme threat
to the public safety.   Sexual offenders are extremely likely to use physical
violence and to repeat their offenses, and most sexual offenders commit many
offenses, have many more victims than are ever reported, and are prosecuted for
only a fraction of their crimes.   This makes the cost of sexual offender
victimization to society at large, while incalculable, clearly exorbitant.

(b) The high level of threat that a sexual predator presents to the public safety, and the
long-term effects suffered by victims of sex offenses, provide the state with
sufficient justification to implement a strategy . . . . 

Section 775.21 (3), Florida Statutes.

The statewide importance of these laws is further emphasized by the fact that  the  Legislature
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places a duty upon the courts of this State to uphold the laws which are part of its statutory

scheme, in order to avoid encroachment “on the Legislature’s exclusive power to make laws” in

this area.  Section 775.24(1), Florida Statutes (emphasis added).

A critical portion of the Legislature’s plan is to provide for the specialized supervision of

sex offenders by specially trained probation officers who have special training and lower case

loads.  In order to comply with the State imposed residency restriction of 1,000 feet, many sex

offenders reside in congregate living facilities or halfway houses which have been approved by

their probation officers.  The evidence suggests that these collective living arrangements have

improved the level of supervision that can be provided by the State’s probation officers for these

offenders.  It is clear from the testimony of many probation officers that the enforcement of the

City’s ordinance has made it more difficult for them to satisfy the supervision  responsibilities

placed upon them by the Legislature. 

It is beyond debate that the City Council enacted its ordinance out of a sincere desire to

protect the children of our community.  However, it is clear from the evidence presented that the

enforcement of the City’s ordinance has interfered with the strategy which the Legislature has

adopted to deal with sexual offenders and predators.  Because of this interference, enforcement of

the City’s ordinance has had the unintended consequence of increasing the risk to our

community, and posing greater risks to neighboring communities.   

This Court also finds that strong public policy reasons exist for finding that the

Legislature has preempted the field of sex offender and sex predator regulation, particularly

residence restrictions.  The Legislature clearly has an interest in providing a uniform statewide

policy to protect its citizens.  If municipalities are allowed to enact ordinances which increase the



Although not officially part of the record in this case, problems arising from the15

enforcement of Miami-Dade’s 2,500 foot residency ordinance have been widely reported. 
Apparently, the State’s Department of Corrections has been forced to approve living
arrangements for five sex offender probationers, which calls for them to reside out of doors under
a bridge located on the Julia Tuttle Causeway.  Florida Times-Union, April 7, 2007, page A-4. 
Can it be realistically contended that such living arrangements are consistent with the
Legislature’s desire to provide intensive supervision of these individuals?

The Court seriously doubts that any member of the City Council would consciously16

choose to push the problem of sexual offenders onto one of our neighboring communities. 
Unfortunately, that is one of the real consequences of the 2,500 foot ordinance.  This supports the
public policy need for statewide uniformity in the area of residency restrictions.
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residency restriction to distances that are effectively impossible to comply with, sexual predators

will likely be forced to move to neighboring communities which have no such ordinances, or

adopt a homeless lifestyle.   This would result in the concentration of sex offenders in smaller15

communities that would likely be ill-equipped to handle the increased risk.   Certainly, it would

be against public policy from the Legislature’s point of view  to allow one municipality to enact

an ordinance that would place a neighboring community at greater risk. 

The movement of sexual offenders from one community with increased residency

ordinances to those which have only the State laws in effect would result in pretty serious public

safety concerns for those communities.  They must either enact their own residency restrictions in

an effort to push the problem onto another community, or they will have an overload of sexual

predators living within their boundaries who require, under the State plan, pretty extensive

monitoring.   If that happens, the goal of having sexual predators be supervised by probation16

officers who are specially trained and have low case loads will not be served.  The police and

probation officers who work in the municipalities with only a 1,000 foot requirement will have

case loads much higher than the police and probation officers who work in the municipalities
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where the residence restriction is more than 1,000 feet.  When municipalities are allowed to

increase the 1,000-foot distance, it frustrates the intent of Section 775.21 and the other state

statutes to create a “strategy” to deal with the problem.  This is an area where there clearly is a

need for statewide uniformity and a “strategy” that can only be handled by the Legislature.

H. SUBSTANTIVE DUE PROCESS

 Substantive due process protects “fundamental rights that are so ‘implicit in the concept

of ordered liberty’ that ‘neither liberty nor justice would exist if they were sacrificed.’” Doe v.

Moore, 410 F.3d 1337, 1342 (11th Cir. 2005), cert. denied 126 S.Ct. 624, 163 L.Ed.2d 506

(2005)(citing Palko v. Connecticut, 302 U.S. 319, 325, 326, 58 S.Ct. 149, 152, 82 L.Ed. 288

(1937) and McKinney v. Pate, 20 F.3d 1550, 1556 (11th Cir. 1994)).  There are two stages to any

substantive due process inquiry.  The first is to determine if a fundamental right is implicated.  

If legislation infringes on a fundamental right, courts will review the law under a strict

scrutiny analysis, which involves a determination of whether the law is “narrowly tailored to

serve a compelling state interest.”  Id. at 1343 (citing Reno v. Flores, 507 U.S. 292, 302, 113

S.Ct. 1439, 1447, 123 L.Ed.2d 1 (1993)).  Fundamental rights that have been recognized by the

United States Supreme Court include those guaranteed by the Bill of Rights, “as well as certain

‘liberty’ and privacy interests implicit in the due process clause and the penumbra of

constitutional rights.”  Id. (citations omitted).  The additional liberty interests that the Supreme

Court has recognized are the right to marry, to have children, to direct the education and

upbringing of one’s children, to marital privacy, to use contraception, to bodily integrity, and to

abortion.  Id. (citations omitted).  “The Court, however, is very reluctant to expand substantive

due process by recognizing new fundamental rights.”  Id. (citations omitted).  A fundamental
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right must be either directly or unduly burdened to trigger substantive due process protection.  Id.

at 1344.  

Defendants argue that the Ordinance should be subject to strict scrutiny because it affects

fundamental rights.  The fundamental right the Defendants identify is the right not to be excluded

from a city.  They argue that this is part of the right to travel, right to life, liberty, property and

the pursuit of happiness, freedom of association, and right to privacy.  The Court disagrees. First,

the Ordinance does not exclude Defendant from the City of Jacksonville.  It merely places

restrictions on where he can live in Jacksonville.  At most, the Ordinance indirectly affects the

Defendants’ right to associate with their families by dictating where he may not live with them. 

This does not rise to the level of a direct and unduly burdensome impact on a fundamental right.

Other jurisdictions with residency restriction statutes for sex offenders have similarly rejected the

argument that any fundamental familial right is impacted by the restriction.  See Doe v. Miller,

405 F.3d 700, 709-710 (8th Cir. 2005), cert. denied, 126 S.Ct. 757, 163 L.Ed.2d 574 (2005);

Weems v. Little Rock Police Dep’t, 453 F.3d 1010, 1015 (8th Cir. 2006); Doe v. Baker, 2006

WL 905368, *7 (N.D.Ga. 2006); Graham v. Henry, 2006 WL 2645130, *7 (N.D. Okla. 2006);

State v. Seering, 710 N.W.2d 655, 663 (Iowa 2005); and People v. Leroy, 828 N.E.2d 769, 776

(Ill. App. 5 Dist. 2005), appeal denied 839 N.E.2d 1032; See also, Doe v. Moore, 410 F.3d 1337,

1344-45 (11th Cir. 2005), cert. denied 126 S.Ct. 624, 163 L.Ed.2d 506, (upholding the

constitutionality of Florida’s sex offender notification, registration and DNA collection statutes,

and holding that indirect effects on an offender’s relationship with his family do not rise to the

level of an infringement of a fundamental right).    

Similarly, claims of impact on fundamental rights of travel and privacy have also failed. 
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See  Miller, 405 F.3d at 711-712; Weems, 453 F.3d at 1016; Seering, 710 N.W.2d at 662.  This

Court agrees.  The defendants’ ability to travel is not implicated by the Ordinance.  It imposes no

obstacle on his entry into Florida and does not affect interstate or intrastate movement.  The

Court does not accept Defendants’ argument that their right to “private life” includes the right to

live in the city of their choice.  No court has ever recognized a fundamental right to live where

you want to live, and such a  right is not deeply rooted in this Nations’s history and tradition, is

not implicit in the concept of ordered liberty, and is not such that neither liberty nor justice would

exist if it were sacrificed.  See Miller, 405 F.3d at 714; Graham, 2006 WL 2645130 at *7.

Since the Court finds that there is no fundamental right impacted by the Ordinance, it

must be reviewed under the rational basis standard.  Doe v. Moore, 410 F.3d 1337, 1345 (11th

Cir. 2005), cert. denied,126 S.Ct. 624, 163 L.Ed.2d 506 (2005).  A statute will satisfy the rational

basis standard if “it is rationally related to legitimate government interests.”  Id. at 1345 (citing

Washington v. Glucksberg, 521 U.S. 702, 728, 117 S.Ct. 2258, 2271, 138 L.Ed.2d 772 (1997)). 

“The rational basis standard is ‘highly deferential’ and we hold legislative acts unconstitutional

under a rational basis standard in only the most exceptional circumstances.”  Id. (citation

omitted). 

The evidence before this Court demonstrates that there is a significant danger of

recidivism among sex offenders.  Thus, the State has a legitimate and compelling interest in

protecting its citizens, and especially its children, from such individuals.  Defendants argue that

based on the expert testimony, there is no correlation between residency restrictions and

recidivism, and therefore, such laws are  not rationally related to protecting children.  However,

these experts did render opinions that  if society can minimize visual contact between a
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pedophile and children, the pedophile is less likely to commit sexual crimes against children. 

For this reason, the Legislature certainly  had a rational basis for its determination that a 1,000

foot  residency restriction for sexual offenders would help to protect our children. 

The Defendants also argue that there is no rational basis for the choice of the 2,500 foot

distance requirement.  Certainly, the decision on whether to set residency restrictions is one for

elected officials and not for the courts, and courts should be very reluctant to closely scrutinize

such decisions.  Doe v. Miller, 405 F.3d 700, at 715-16 (8th Cir. 2005), cert. denied, 126 S.Ct.

757, 163 L.Ed.2d 574 (2005).  The real issue presented by the defense is whether the City

Council had  a rational basis for the extension of the residency restrictions beyond that already

set at 1,000 feet by the Legislature.

It is hard to be anything but supportive of legislation that has the protection of children as

its goal.  However, an examination of the legislative history concerning the City’s ordinance

shows that there was no evidence presented that the passage of this legislation would do anything

to increase the protection of children.  This court has listened to the recordings  of the City

Council’s committee hearings on the ordinance, and also to the public comments made to the

Council and its “debate” prior to its consideration of the bill.  The committee hearings and

Council proceedings contain many statements by  members of the Council expressing the desire

to protect the children in our community and their support of the ordinance as proposed.  The

genuineness of these statements and the motives of the Council members  are unassailable. 

However, as far as this court can determine, no testimony or other evidence was presented to any

committee or to the Council which would demonstrate that the passage of this ordinance would

actually enhance the protection of our children beyond that already provided by the 1,000 foot



The limited public comment received during the consideration or the ordinance can best17

be described as being in opposition to the ordinance, for many of the reasons presented during
the hearing conducted in this cause.  There certainly was no recognition that the enforcement of
this ordinance might interfere with the State’s comprehensive plan to deal with sexual offenders,
which includes the 1,000 foot restriction.  
 

It is not for the Court to make judgments on the effectiveness of a legislative response to18

a problem.  The issue here is not whether residency restrictions are the best means to deal with
sexual offenders, but whether there is a rational relationship between the legislative response and
the compelling interest involved.
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restriction contained in  State law.   17

The State takes the position that it would be unreasonable to require a showing that

increased residency restrictions are effective before they can be used.    In making this argument,18

the State confuses the issue of whether a potential solution to a problem might be  effective with

the issue of whether a rational basis exists for the action.  Before a legislative body enacts

residency restrictions on a particular group of people, there must be a showing that there is a

rational basis or reason for the exercise of the police power in that fashion.  Even though the

expert testimony presented in this cause suggests that restricting visual contact between sex

offenders and potential victims inhibits the deviant desires of sexual offenders, this Court

proceeds from the premise that  the Legislature has already determined that a 1,000 foot

residency restriction was sufficient to make it impossible for an offender to see and fixate his

deviant  intentions on a child.   There is no scientific evidence or logical reason to suggest that

the 1,000 foot standard is inadequate, or that there is any hope of even a marginal improvement



Over the past few years, there has been an amazing increase in the availability of crime19

statistics, which should provide a basis to determine if there is any correlation between residency
and recidivism.  Of particular interest would be if there was some basis suggesting that the rate of
recidivism for sexual offenders was significantly higher if the they reside within 1,000 feet or
2,500 feet of a school, playground, etc. 

Since its passage of the 1,000 foot restrictions, bills have been introduced in the20

Legislature to increase the limitation to the 2,500 foot range.  The parties to this action  advised
the Court that none of these bills have been adopted by the Legislature.  It is difficult to
determine with any degree of reliability the reason for the Legislature’s failure to increase the
restriction from the 1,000 foot range already approved by the Legislature.  The Legislature, of
course,  must balance issues that are not presented to the Council, including any adverse effect
which such legislation might have on its comprehensive plan to deal with sexual offenders, and
the goal of protecting all citizens within the State, and not just one community..  
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in the protection of our children by increasing the distance from 1,000 feet  to 2,500 feet.   To19

the contrary, what little evidence is available forces one to the conclusion that the expanded 

residency restrictions are counter productive.  The clear evidence is that the enforcement of this

ordinance has interfered with the State’s comprehensive plan and has made it  more difficult for

the State to monitor and control these individuals and protect the public.  Hopefully, this is  a

consequence of the ordinance not intended  by the City Council.   

Since the Legislature has enacted a form of residency restrictions, one must assume that

the Legislature did so in a manner and scope which it felt was a sufficient response to the

problem.   Once the Legislature enacted laws imposing the 1,000 foot residency restriction, it20

was incumbent upon the City Council to have a rational basis for increasing the restriction to

2,500 feet.  To this Court’s knowledge, there has been no effort to conduct such an analysis. 

Accordingly, this Court finds that the 2,500 foot ordinance is unconstitutional in that it violates

substantive due process.   

IV. CONCLUSION



41

Based upon the foregoing, it is the Courts’ determination that the Section 674.502 of the

Jacksonville Municipal Code is preempted by State legislation, and that it is unconstitutional in

that it violates substantive due process.  In making this decision, we realize that some will

misinterpret our action as being sympathetic toward those whose prior crimes  have caused them

to be the subject of the ordinance. To do so would be incorrect.  The protection of our citizens

and children is of paramount importance to all citizens.  The action we take  today is done so in

order  to preserve the comprehensive strategy adopted by the Legislature to address the risk

which sexual offenders and predators pose toward all of our communities.  Accordingly, it is:

ORDERED AND ADJUDGED that Defendant’s Amended Motion to Dismiss

Information Based Upon Preemption and the Unconstitutionality of Municipal Ordinance

674.502 is hereby GRANTED.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, Florida

this   11     day of October, 2007.th

Charles G. Cofer_____________
CHARLES G. COFER
DUVAL COUNTY JUDGE
DIVISION H

Eleni Derke__________________
ELENI DERKE
DUVAL COUNTY JUDGE
DIVISION J
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